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United States Court of Appeals for the 

District of Columbia 

No. 6477. 

Walter Fletcher Smith, Appellant, 

vs. 

Thomas H. Pickford. 

a Supreme Court of the District of Columbia. 

Law. No. 81870. 

Thomas H. Pickford, Plaintiff, 

vs. 

Walter Fletcher Smith, Defendant. 

: 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of t lie Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the ab^)ve-en- 
titled cause, to wit: 

1 Declaration. 

Filed Sep. 26, 1932. 

In the Supreme Court of the District of Columbia. 

Law. No. 81870. 

Thomas H. Pickford, Plaintiff, 

vs. 

Walter Fletcher Smith, Defendant. 

The plaintiff, Thomas H. Pickford, by his attorneys, 
sues the defendant, Walter Fletcher Smith, for that here¬ 
tofore, to wit, on the 30th day of April, 1919, plaintiff, as 
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y a ^ ^ ^ to Company, a corporation 

organized and existing under the laws of the State of Dela¬ 
ware, as lessee, made a certain lease whereby plaintiff 
leased to said Hotel Lafayette Company certain real estate 
known and described as Lots Nine (9) and Ten (10) in 
Square numbered Two Hundred (200), together with the 
improvements thereon, consisting of a hotel building 
known as the Hotel Lafayette, for a term of twelve (12) 
years, commencing on the 1st day of May, 1919, and ex¬ 
piring on the 30th day of April, 1931, at a rental payable 
in monthly instalments, in advance, and on the 17th dav 
of April, 1919. the plaintiff, as lessor, and said Hotel La¬ 
fayette Company, as lessee, made a lease whereby the 
plaintiff leased said real estate to said Hotel Lafavette 
Company for a term of eight (8) years, commencing on 
the first dav’of Mav, 1931, and ending on the 30th dav of 
April, 1939, to take effect provided the lessee had fully 
complied with the terms and conditions of said former 
lease of which it was a renewal or extension, at a 
2 total rental for said term of eight (8) years of the 
sum of Two Hundred Fiftv-two Thousand Dollars 
($252,000), payable in monthly instalments of Two Thou¬ 
sand Six Hundred Twenty-five Dollars ($2,625), in ad¬ 
vance: there was reserved in said lease to the plaintiff the 
right to use' and occupy the certain apartment on the top 
floor of said premises; and the said lessee. Hotel Lafayette 
Company, \Vent into possession of said premises pursuant 
to the former one of said leases and paid rent thereunder, 
and had and owned in the said leased premises during the 
term created bv the former of said leases certain furniture, 
furnishings, equipment and chattels which remain in the 
said premises; that thereafter on the 24th day of October, 
1929, the said Hotel Lafayette Company assigned its in¬ 
terest as lessee under the aforesaid leases to the defend¬ 
ant herein, Walter Fletcher Smith, with the consent of the 
plaintiff, and said Hotel Lafayette Company also sold said 
furniture, furnishings, equipment and chattels to defend¬ 
ant Walter Fletcher Smith and transferred possession of 
the same to him, and said defendant Walter Fletcher Smith 
took possession as lessee of the aforesaid real estate, and 
also of said personal property, and agreed to pay the rent 
as provided in the aforesaid leases: that said defendant 
Walter Fletcher Smith has remained as lessee in posses- 
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sion of the aforesaid real property from said 24 th day 
of October, 1929, to and including the time when the instal¬ 
ments of rent hereinafter claimed came due, and has paid 
the rent provided in said leases, excepting for the months 
of July, August and September, 1932, and the rental due 
in respect of said three (3) months was not paid when due, 
nor at any time thereafter, nor has any part thereof 
3 been paid, and said unpaid rent amounts to the sum 
of Seven Thousand Eight Hundred Seventy-five Dol¬ 
lars ($7,875), of which Two Thousand Six Hundred twenty- 
five Dollars ($2,625), became due on the first day of bach of 
the months of July, August and September, 1932, toj secure 
the payment of which plaintiff has and claims his landlord’s 
lien upon the defendant’s chattels on the premises; where¬ 
fore the plaintiff brings this suit and claims the sum of 
Seven Thousand Eight Hundred Seventv-five Dollars 
($7,875), with interest on Two Thousand Six Hundred 
Twenty-five Dollars ($2,625) from the 1st day of July, 1932, 
with interest on the further sum of Two Thousand Sift Hun¬ 
dred Twenty-five Dollars ($2,625) from the 1st day of 
August, 1932, and with interest on the further sum pf Two 
Thousand Six Hundred Twenty-five Dollars ($2,625) from 
the 1st dav of September, 1932, besides costs. 

PEELLE, OGILBY & LESH, j 
By PAUL E. LESH, 

Attorneys for Plaintiff. 


Affidavit of Merit. 


District of Columbia, ss: j 

Thomas H. Pickford, being first duly sworn, deposbs and 
says that he is the plaintiff in the above entitled suit 
wherein Walter Fletcher Smith is the defendant, that he 
has a good cause of action against said defendant for the 
sum of Seven Thousand Eight Hundred Seventy-five Dol¬ 
lars ($7,875), with interest as hereinafter claimed, as fol¬ 
lows : | 

4 Heretofore, to wit, on the 30th day of April, 1919, 

plaintiff, as lessor, and the Hotel Lafayette Com¬ 
pany, a corporation organized and existing under tliei laws 
of the State of Delaware, as lessee, made a certain i lease 
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whereby plaintiff leased to said Hotel Lafayette Company 
certain real estate known and described as Lots Nine (9) 
and Ten (10) in Square numbered Two Hundred (200), to¬ 
gether with the improvements thereon, consisting of a hotel 
building known as the Hotel Lafayete, for a term of twelve 
(12) years, commencing on the 1st day of May, 1919, and 
expiring on the 30th day of April, 1931, at a rental payable 
in monthlv instalments, in advance, and on the 17th dav of 
April, 1919, the plaintiff, as lessor, and said Hotel Lafayette 
Company, as lessee, made a lease whereby the plaintiff 
leased said real estate to said Hotel Lafayette Company 
for a term of eight (8) years, commencing on the 1st day 
of May, 1931, and ending on the 30th day of April, 1939, 
to take effect provided the lessee had fully complied with 
the terms and conditions of said former lease of which it 
was a renewal or extension, at a total rental for said term 
of eight (8) vears of the sum of Two Hundred Fiftv-two 
Thousand Dollars (8252,000), payable in monthly instal¬ 
ments of Two Thousand Six Hundred Twenty-five Dollars 


($2,625), in advance: 


there was reserved in said lease to 


the plaintiff the right to use and occupy the certain apart¬ 
ment on the top floor of said premises; and the said lessee, 
Hotel Lafayette Company, went into possession of said 
premises pursuant to the former one of said leases and paid 
rent thereunder, and had and owned in the said leased 
premises during the term created by the former of said 
leases certain furniture, furnishings, equipment and 
5 chattels which remain in the said premises; that 
thereafter on the 24th day of October, 1929, the said 
Hotel Lafayette Company assigned its interest as lessee 
under the aforesaid leases to the defendant herein, Walter 
Fletcher Smith, with the consent of the plaintiff, and said 
Hotel Lafayette Company also sold said furniture, furnish¬ 
ings, equipment and chattels to defendant Walter Fletcher 
Smith and transferred possession of the same to him, and 
said defendant Walter Fletcher Smith took possession as 
lessee of the aforesaid real estate, and also of said per¬ 
sonal property, and agreed to pay the rent as provided 
in the aforesaid leases; that said defendant Walter Fletcher 


Smith has remained as lessee in possession of the afore¬ 
said real property from said 24th day of October, 1929, to 
and including the time when the instalments of rent here¬ 
inafter claimed came due, and has paid the rent provided 
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in said leases, excepting* for the months of July, August 
and September, 1932, and the rental due in respect of said 
three (3) months was not paid when due, nor at ajny time 
thereafter, nor has any part thereof been paid, ahd said 
unpaid rent amounts to the sum of Seven Thousand Eight 
Hundred Seventy-live Dollars ($7,875), of which Two 
Thousand Six Hundred Twenty-five Dollars ($2,6l25) be¬ 
came due on the first dav of each of the months df July, 
August and September, 1932, to secure the paynjient of 
which plaintiff has and claims his landlord’s lien u]j)on the 
defendant’s chattels on the premises; and the plaintiff 
claims that there is due to him from the defendant, exclu¬ 
sive of all set-offs and just grounds of defense, the pum of 
Seven Thousand Eight Hundred Seventy-five Dollars ($7,- 
875), with interest on Two Thousand Six Hundred Twenty- 
five Dollars ($2,625) from the 1st day of Julv, 1932, 
6 with interest on the further sum of Two Thousand 
Six Hundred Twenty-five Dollars ($2,625) from the 
1st day of August, 1932, and with interest on the further 
sum of Two Thousand Six Hundred Twenty-five dollars 
($2,625) from the 1st day of September, 1932, besides costs, 
and that the plaintiff is entitled to have issued an attach¬ 
ment upon the aforesaid chattels of the said defendant on 
the premises to enforce his lien as landlord, as provided 
bv the Code of Law in force in the District of Columbia, 
and to have said chattels levied upon in execution of judg¬ 
ment to be entered herein. | 

THOMAS H. PICKFORD. 


Subscribed and sworn to before me this 26th day of Sep¬ 
tember, 1932. 

[notarial seal.] R. S. HARRINGTON, 

Notary Public in and for the District 
of Columbia. I 

Stipulation. 

Filed Jan. 3,1933. ! 


I 

The parties to this cause having agreed on Octoqer 7, 
1932, that plaintiff should have possession forthwith of the 
premises for which rent is claimed and of the chattels 
therein, and that defendant should have sixty days ’from 
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said date within which to pay an amount including’ that 
sued for heirein, and the jjlaintiff having taken and the de¬ 
fendant yielded possession of said premises and chattels, 
and now having further agreed that said agreement con¬ 
templated that this suit should not in the meantime be 
pressed, 

It is therefore, this 22nd day of October, 1932, 
7 hereby stipulated and agreed that the time for the 
defendant to plead herein shall be extended beyond 
the expiration of said period of sixty days, that is, to and 
including the 7th day of December, 1932, and that no ad¬ 
vantage shall be taken by plaintiff of the failure of defend¬ 
ant to plead until the expiration of said extension. 

PAUL E. LESH, 

i Attorney for Plaintiff. 

EDWARD S. BRASHEARS, 

At tor noil for Defendant . 

Plea i of Defendant, Walter Fletcher Smith. 


Filed Jan. 3, 1933. 


For plea to the declaration in this cause filed, the defend¬ 
ant, Walter Fletcher Smith, says: 

He admits! that on April 30, 1919, plaintiff, as lessor, and 
the Hotel Lafayette Company, a corporation organized un¬ 
der the laws of the State of Delaware, as lessee, made a 
certain lease whereby plaintiff leased to said Hotel La¬ 
fayette Company real estate described in the declaration, 
consisting of a hotel building known as the Hotel Lafayette, 
for the term and at the rental therein mentioned. He fur¬ 
ther admits that on the 26th day of April, 1929, the plain¬ 
tiff, as lessor, and the said Hotel Lafayette Company, as 
lessee, made a lease whereby the plaintiff leased to said 
corporation the real estate aforesaid for a further period, 
as mentioned in said declaration. He admits that the said 
lessee. Hotel Lafayette Company, went into possession of 
the said premises pursuant to the lease first men- 
8 tioned and paid rent thereunder, and also, that said 
Company owned the furniture and equipment men¬ 
tioned in said declaration. 

He admits that on October 24th, 1929, the said Hotel 
Lafayette Company, with the consent of the plaintiff, as- 
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signed its interest as lessee under the afore-mejntioned 
leases to the defendant herein, Walter Fletcher Sm|ith, and 
said Hotel Lafayette Company also sold said furniture and 
equipment to this defendant and transferred possession of 
the same to him, and this defendant took possesjsion as 
lessee of the aforesaid real estate and also the sijid per¬ 
sonal property. He denies that he has remained in posses¬ 
sion of the aforesaid real property from the said 24th day 
of October, 1929, to and including the time when the in¬ 
stallments of rent mentioned in the declaration carpe due. 
On the contrary, he avers the fact to be that on, to }vit, the 
1st day of June, 1932, for a valuable consideration, he in 
writing transferred to the Hotel Lafayette, Inc., a corpora¬ 
tion organized under the laws of the State of Maryland, all 
of his right, title and interest in the leases aforesajd, and 
also conveyed to said corporation the furniture and equip¬ 
ment aforementioned. He further avers that on the 9th 
day of August, 1932, the plaintiff, Thomas II. Pickford, 
bv his instrument in writing, dulv signed and sealed bv 
him, did consent to the assignment of said leases by this 
defendant to the Hotel Lafayette, Inc., the said consent 
being in words and figures following, to wit: 


Consent to Assignment of Lease. 


Know All Men by These Presents, That I, Thomas II. 

Pickford, of the City of Washington, D. C., being the lessor 

named in a certain lease made bv me to the Hotel Lafavette 

•> • 

Company, of Washington, D. C., bearing date of Aprif 26th, 
1929, and expiring by its terms on April 30th, 1939, ajid the 
terms of said lease requiring that in the event 4f sale 
9 or assignment thereof mv consent thereto as lessor 
must first be had and obtained, and, 

I 

Whereas, I have heretofore on the 24th day of Ocfober, 
1929, consented to the assignment of said lease by the (Hotel 
Lafayette Company to Walter Fletcher Smith; 

And that whereas the said Walter Fletcher Smith has 
bargained and sold the hotel business conducted ih the 
premises described in said lease to a Maryland Corporation 
known as the Hotel Lafayette, Inc., I do hereby consent, 
authorize and acquiesce in, in the form and terms as re¬ 
quired by the said lease, to the sale, assignment, and trans¬ 
fer bv the said Walter Fletcher Smith of the said leakse to 
the Hotel Lafayette, Inc. 




8 


W. F. SMITH VS. T. H. PICKFORP. 


It is expressly understood, as provided in the original 
lease, that the Hotel Lafayette, Inc., may not, and will not, 
assign or transfer the said lease without the written consent 
of Thomas H. Pickford or his legal representative author¬ 
ized to grant such consent. 

Witness mv hand and seal this 9th dav of August, 1932. 

THOMAS H. PICKFORD. 

The above assignment was this dav acknowledged before 
me bv Thomas H. Pickford to be his free act and deed. 
[seat..] BRUCE BAIRD, 

Notary Public. 

He further avers that the said last mentioned corporation 
took charge and possession of the said Hotel Lafayette 
under the terms of the leases aforesaid and continued to 
operate the same until the time of the isssuance of the at¬ 
tachment herein, and further, that at the time of the issu¬ 
ance of he said writ of attachment, the goods and chattels 
contained in said hotel were owned bv the said last men- 
tioned corporation and not by this defendant. He admits 
that three months’ rent were in arrears under the terms of 
the leases aforesaid but denies that the rent was due bv 
this defendant and avers that the said rent was due and 
owing by the said last-mentioned corporation. He denies 
that the plaintiff is entitled to a judgment against him in the 
amount of $7,873 or anv other sum whatsoever. 

i JULIUS L PEYSER, 

MILTON STRASBURGER, 
i AARON W. JACOBSON, 

Attorneys for Defendant. 

10 Affidavit of Defendant f Walter Fletcher Smith. 

Filed Jan. 3, 1933. 

• **#*# * 

District of Columbia, .<?$: 

Walter Fletcher Smith, being first duly sworn, deposes 
and says that he is the defendant in the above entitled 
case, and that he has a good defense to the alleged cause 
of action set forth in the declaration and accompanying 
affidavit of merit. He further says that his defense is based 
upon the following facts: 
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He admits that on April 30, 1919, plaintiff, as leisor, and 
the Hotel Lafayette Company, a corporation organized un¬ 
der the laws of the State of Delaware, as lessee, made a 
certain lease whereby plaintiff leased to said Hot^l Lafay¬ 
ette Company real estate described in the declaration, con¬ 
sisting of a hotel building known as the Hotel Lafavette, 
for the term and at the rental therein mentioned. He 
further admits that on the 26th day of April, 1929, the 
plaintiff, as lessor, and the said Hotel Lafayette Company, 
as lessee, made a lease whereby the plaintiff leased to said 
corporation the real estate aforesaid for a further period, 
as mentioned in said declaration. He admits that |tlie said 
lessee, Hotel Lafayette Company, went into possession of 
the said premises pursuant to the lease first mentioned and 
paid rent thereunder, and also, that said Company owned 
the furniture and equipment mentioned in said declaration. 

He admits that on October 24th, 1929, the said Hotel 
Lafayette Company, with the consent of the plaintiff, as¬ 
signed its interest as lessee under the afore-mentioned leases 
to the affiant herein, Walter Fletcher Smith, and said 
11 Hotel Lafayette Company also sold said furniture 
and equipment to this affiant and transferred posses¬ 
sion of the same to him, and this affiant took possession as 
lessee of the aforesaid real estate and also the said personal 
property. He denies that he has remained in possession of 
the aforesaid real property from the said 24th day of 
October, 1929, to and including the time when the |install¬ 
ments of rent mentioned in the declaration came due. On 
the contrary, he avers the fact to be that on, to wit, the 1st 
day of June, 1932, for a valuable consideration, he }n writ¬ 
ing transferred to the Hotel Lafayette, Inc., a corporation 
organized under the laws of the State of Maryland, all of 
his right, title and interest in the leases aforesaid, and 
also conveyed to said corporation the furniture and equip¬ 
ment aforementioned. He further avers that on the 9th day 
of August, 1932, the plaintiff, Thomas H. Pickford, by his 
instrument in writing, duly signed and sealed by him, did 
consent to the assignment of said leases by this affiant to 


the Hotel Lafayette, Inc., the said consent being inj 
and figures following, to wit: 

Consent to Assignment of Lease. 


Know All Men by These Presents, That I, Thoijias H. 


words 


Pickford, of the City of Washington, D. C., being the| 


lessor 
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named in a certain lease made by me to the Hotel Lafayette 
Company, of Washington, D. C., bearing date of April 
26th, 1929, and expiring by its terms on April 30th, 1939, 
and the terms of said lease requiring that in the event of 
sale or assignment thereof mv consent thereto as lessor 
must tirst be had and obtained, and, 

Whereas, I have heretofore on the 24th day of October, 
1929, consented to the assignment of said lease by the Hotel 
Lafayette Company to Walter Fletcher Smith; 

And that whereas, the said Walter Fletcher Smith has 
bargained and sold the hotel business conducted in the 
premises described in said lease to a Maryland Corpora¬ 
tion known as the Hotel Lafayette, Inc., I do hereby consent, 
authorize and acquiesce in, in the form and terms as re¬ 
quired by the said lease, to the sale, assignment, and 
12 transfer bv the said Walter Fletcher Smith of the 
said 1 ease to the Hotel Lafayette, Inc. 


It is expressly understood, as provided in the original 
lease, that the Hotel Lafayette, Inc., may not, and will not, 
assign or transfer the said lease without the written con¬ 


sent of Thomas H. Pickford or his legal 


representative 


authorized to grant such consent. 


Witness mv hand and seal this 9th dav of August, 1932. 

THOMAS II. PICKFORD. 


The above assignment was this dav acknowledged before 
me bv Thomas H. Pickford to be his free act and deed. 
[seal.] j BRUCE BAIRD, 

Notary Public. 

He further avers that the said last mentioned corpora¬ 
tion took charge and possession of the said Hotel Lafayette 
under the te,rms of the leases aforesaid and continued to 
operate the same until the time of the issuance of the 
attachment herein, and further, that at the time of the 
issuance of the said writ of attachment, the goods and 
chattels contained in said hotel were owned by the said last 
mentioned corporation and not by this affiant. He admits 
that three months’ rent were in arrears under the terms of 

the leases aforesaid but denies that the rent was due bv 

* 

this affiant and avers that the said rent was due and owing 

o 

by the said last mentioned corporation. He denies that the 
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plaintiff is entitled to a judgment against him in the amount 
of $7875 or any other sum whatsoever. 

WALTER FLETCHER SMITH. 

i 

Subscribed and sworn to before me this third day of 
January, 1933. ! 

[notarial seal.] MAUD F. PAUL, 

Notary Public, D. C. 

13 Affidavit in Support of Answer to Rule. 

Filed January 20, 1933. 


Equity 55228. ! 

District of Columbia, ss: 

Henry B. Hodgkins, being first duly sworn, deposes and 
says that he makes this affidavit at the request of the 
attorney for Thomas H. Pickford in order that said attorney 
may make known to the court facts stated by deponent to 
him. 

Deponent was, during the year 1932 and until Ocjtober 7, 
1932, employed by Walter Fletcher Smith as the auditor 
of his business in the conduct of Hotel Lafavette. 

Until September 22, 1932 the funds received from the 
conduct of said business were bookkept and handled as the 
individual funds of Walter Fletcher Smith, 
bursements in the conduct of said business w 
from the individual funds of Walter Fletcher 
September 22, 1932 deponent was directed 
Fletcher Smith to open a bank account in Riggs National 
Bank in the name of “Hotel Lafayette, Incorporated” and 
did so and therein deposited the receipts of the operation 
of said hotel until October 7, 1932, when the operation of 
said hotel by Walter Fletcher Smith and/or Hotel Lafay¬ 
ette, Incorporated ceased upon the surrender of said hotel 
and its operation to the landlord, Thomas H. Pickford. 

That the circumstances which lead up to the opening 
of said account in the name of Hotel Lafayette, Incor¬ 
porated were in brief as follows: 

That on or about September 13, 1932 said Walter 
Fletcher Smith was in arrears of rent in respect j of the 


and lall dis¬ 
ere lhade as 
Smith. On 
by Walter 
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payments due July 1, August 1, and September 1, 
14 the taxes due in September, 1932, had not been paid 
and said Smith was indebted to other creditors in 
a considerable aggregate amount who were pressing for 
payment. Said Smith turned the operation of said hotel 
on said dav over to Chester A. Bennett and Elwood H. Seal 
who were trustees under deeds of trust on the leasehold and 
on the furniture. Said Smith shortly thereafter was ac- 
tivelv negotiating with one James T. Howard to the end 
that said Howard should become interested with him in the 
operation of said hotel. This deponent was informed by 
said Smith and Pickford that the return of said hotel To 


Smith was a necessary step towards the consummation of 
said negotiation. The operation of said hotel was returned 
by said trustees to said Smith on September 21, 1932, but 
almost immediately thereafter said negotiations failed. 

%> w 

Thereupon said Smith informed deponent that he de¬ 
sired to transfer the operation of said hotel to Hotel 
Lafayette, Incorporated, the corporation for which he had 
some time theretofore obtained a charter. Deponent ascer¬ 
tained for said Smith the requirements of Riggs National 
Bank for the opening of a corporate account which were a 
certified copy of a resolution of the Board of Directors 
indicating who had the power to endorse for deposit and 
draw checks. Said Smith turned oyer to this deponent a 
minute book for said Hotel Lafayette, Inc. and directed this 
deponent to have such entries made as would comply with 
the requirements of the bank. There was turned oyer to 
this deponent also two loose sheets, not bound in said book, 
photostatic copies of which are annexed to this affidavit, 
marked Exhibits A and B. The contents of said papers, 
without the signatures, were copied into said minute book 
as pages 21 and 23, page 20 being blank, and pages 
15 1 to 20 consisting of what purported to be By-Laws. 

Photostatic copies of said pages 21 and 23 are hereto 
annexed as Exhibits C and D. In compliance with the 
directions of said Walter Fletcher Smith, this deponent 
wrote into said minute book, and signed, pages 25, 2G, 27, 
28, 29 and 30, photostatic copies of which are hereto an¬ 
nexed, marked Exhibits E, F, G, H, I and J, respectively, 
and attested said entries by his signature as Secretary. 
Xo further entries were made or directed to be made in said 
minute book. 


> 
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Referring to Exhibit E, Chester A. Bennett and Elwood 
H. Seal were not actually present at said meeting nor was 
T. R. Van Horn, and the form of said minutes was wholly 
composed by this deponent at the direction of said Walter 
Fletcher Smith without consultation with any other per¬ 
sons, though this deponent informed said Van porn in 
substance what was done. Referring to the minutes, Ex¬ 
hibits G and I, said Van Horn was not present Said 
minutes, Exhibits I and J, were agreed upon betwben said 
Smith and this deponent some days subsequent to [the date 
appearing thereon. 

In September, 193*2, notices, in form appearing Ion page 
30 of said minutes, Exhibit J, were sent to the trade credi¬ 
tors of Walter Fletcher Smith. 

At or about the time of said entries in the minqtes said 
Walter Fletcher Smith caused to be delivered to [this de¬ 
ponent a stock book of Hotel Lafayette, Inc., containing 
stubs of which photostatic copies are hereto Annexed, 
marked Exhibits K, L and M. At the direction of Walter 
Fletcher Smith this deponent tilled out stubs o:: which 
photostatic copies are hereto annexed, marked Exhibits N 
and 0, and stock certificates in the form of whiclj photo¬ 
static copy is hereto annexed, marked P, and also tljie stock 
certificate in the same form, excepting for the i}ame of 
the stockholder, which is T. R. Van Horn, and the certificate 
number, which is No. 4. Both the said stock) certifi- 
16 cates and the stock book remain in the possession 
of this deponent as Secretary, as do also the two 
stock certificates last mentioned. No stamps for federal 
income tax have been purchased to the knowledge of this 
deponent nor are any annexed, the deponent’s understand¬ 
ing in that regard being that until said Walter Fletcher 
Smith should succeed, by the use of said corporation and its 
stock, in refinancing the operation of said hotel, the organ¬ 
ization of said corporation and any other formalities for 
the issue of its stock need not be completed nor an^ addi¬ 
tional expense incurred. 

On or about September 26, 1932, Thomas H. P^ckford 
informed deponent that, to protect his interests jigainst 
Smith’s other creditors and to protect his landlord’s lien, 
he was filing an attachment suit, and desired, if said) Smith 
approved, to place deponent in charge of said hotel Instead 
of having a marshal or other outsider placed in jcharge 
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thereof. Deponent so informed said Smith who at first 
refused and then after consulting counsel requested depo¬ 
nent to serve in this capacity. 

When, thereafter, a deputy marshal appeared at said 
hotel and announced that he had attached this doponent 
accepted the custody of said hotel on September 26 and 
understood from said parties that his duties were to see 
that nothing was removed from the hotel and also actually 
to conduct its business and collect its receipts. Whereupon 
this deponent opened a bank account as “Henry B. Hodg¬ 
kins, Custodian”. Within a few days deponent was in¬ 
formed by plaintiff’s counsel that his duties did not include 
the collection of current receipts which continued to belong 
to said Smith and deponent thereafter accounted to said 
Smith. 

17 On October 7, 1932, this deponent assisted said 
Smith and Pickford in reducing their agreement to 
writing by presenting to said Smith said Pickford’s draft 
of agreement and taking it back to said Pickford with 
Smith’s revisions before execution. Upon surrender to 
said Pickford by that agreement of title and possession to 
the furniture and lease and possession of the hotel, depo¬ 
nent was told bv both said Smith and said Pickford that his 
duties as custodian then ceased. 

During said sixty-day period deponent was in the employ 
of said Pickford in the same capacity as auditor, and at the 
direction of said Pickford credited said Smith at the rate 
of $200. per month upon the bills which said Smith was 
currently incurring at the hotel which exceeded said 
amount. During said period said Smith took violent excep¬ 
tion to the acts of deponent and other employees of the 
hotel in following the directions of said Pickford, and seri¬ 
ously impeded the operation of said hotel by said Pickford 
and provoked friction, and threatened deponent with physi¬ 
cal violence ;to the extent that he was alarmed for his 
personal safety. 

Upon receiving information from the attorneys for said 
Smith that a contempt rule had been issued against depo¬ 
nent, shortly after January 6,1933, this deponent brought the 
data upon which this affidavit is founded to the attorney of 
Thomas H. Pickford, asked his protection in the contempt 
proceeding and offered to make affidavit to such of the 
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facts involved in this case as were, in the opinio^ of said 
counsel, material to be shown at this time. 

HENRY B. HODGKINS. 

! 

i 

Subscribed and sworn to before me this 19tlil day of 
January, 1933. 

[notarial seal.] R. S. HARRINGTON 1 , 

Notary Public in and for the District of Columbia. 

18 [Stamp:] Filed Jan. 20, 1933. Frank E. Cunning¬ 
ham, Clerk. 

Exhibit A. 

Organization Meeting of the Hotel Lafayette, Incorporated, 

Washington, D. C. j 

A meeting was called on Sept. 9, 1932, at the Hotel 
Lafayette, Washington, D. C., for the purpose of forming 
a corporation to be known as “ Hotel Lafayette'^ Incor¬ 
porated.” Those present were: 

Walter Fletcher Smith, 

Chester A. Bennett. 

The meeting was called to order by Mr. Smith, as Chair¬ 
man, who announced that a charter for the Hotel Lafayette 
Corporation had been secured under the laws of the State 
of Maryland. 

On motion dulv seconded, the following Board of Direc- 
tors was selected: 

Walter Fletcher Smith, j 

Chester A. Bennett, 

Elwood H. Seal. j 

Mr. Smith submitted a Constitution and By-Laws, copy 
of which is attached to these Minutes. On moticjn duly 
seconded, same was unanimously adopted. 

There being no further business, the meeting adjourned. 

WALTER FLETCHER SMITH! 

Chairman. 

CHESTER A. BENNETT, 

Secretary. 

19 [Stamp:] Filed Jan. 20, 1933. Frank E. Cunning¬ 
ham, Clerk. 



16 


W. F. SMITH VS. T. H. PICKFORD. 


Exhibit B. 

Meeting of the Board of Directors, Hotel Lafayette, Incor¬ 
porated, Washington, D. C. 

A meeting of the Board of Directors was held at the 
Hotel Lafayette, Inc., on Sept. 9, 1932. 

The following members of the Board were present: 

Walter Fletcher Smith, 

Chester A. Bennett. 

On motion duly seconded, the following officers were 
elected for the ensuing year: 

Walter Fletcher Smith, President: 

Elwood H. Seal, Vice-President; 

Chester A. Bennett, Secretary. 

On motion duly seconded, it was unanimously yoted to 
issue the following shares of stock: 


Walter Fletcher Smith. 998 shares 

Chester A. Bennett. 1 share 

Elwood H. Seal. 1 “ 


Total non-par stock. 1,000 “ 


There being no further business, the meeting adjourned. 

WALTER FLETCHER SMITH, 

President. 

Attest: 

CHESTER A. BENNETT, 

Secretary. 

20 [Stamp:] Filed Jan. 20, 1933. Frank E. Cunning¬ 
ham, Clerk. 

Exhibits E and F. 

Minutes of the Stockholders Meeting of Hotel Lafayette, 
Incorporated, Washington, D. C. 

A meeting of the stockholders of the Hotel Lafavette, 

v.- I • t 

Inc., was held in the office of the President in the Hotel 
Lafayette on September 21, 1932. The following stock¬ 
holders were present: 
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I 

i 


Walter Fletcher Smith, representing. .. .998 shares 


Chester A. Bennett, representing. 1 share 

Elwood H. Seal, representing. 1 share 

Total shares non-par stock.l,00p 


The minutes of the previous meeting were read and ap¬ 
proved. | 

Messrs. Chester A. Bennett and Elwood H. S}eal each 
tendered his resignation as a member of the Board of 
Directors and also as stockholders, and surrendered their 
stock certificates of one share each. 

President Smith announced that he selected T. R. Van 
Horn, steward, and Henry B. Hodgkins, auditor, as officers 
and directors to succeed Messrs. Bennett and Seal, 

After Messrs. Bennett and Seal had retired from the 
meeting, President Smith called a stockholders pieeting, 
the following being present: 

Walter Fletcher Smith, representing. . . .998 shares 


T. R. Van Horn, representing. \ share 

Henry B. Hodgkins, representing. \ share 


On motion duly seconded, the following Boarc} of Di¬ 
rectors was elected for the ensuing year: 


21 Walter Fletcher Smith, 
T. R. Van Horn, 

Henry B. Hodgkins. 


On motion duly seconded, the following officers for the 
unexpired term were elected : 

Walter Fletcher Smith, President; j 

T. R. Van Horn, Vice-President; 

Henry B. Hodgkins, Secretary & Treasurer. 

The Secretary was instructed to make arrangements with 
Riggs National Bank to handle the funds of the cojmpany, 
and to comply with the requirements of that institution. 

There being no further business, the meeting was ad¬ 
journed. 

Attest: President. 


HENRY B. HODGKINS, 
Secretary. 









18 


W. F. SMITH VS. T. H. PICKFORD. 


22 [Stamp:] Filed Jan. 20, 1933. Frank E. Cunning¬ 

ham, Clerk. 

Exhibits G and H. 

Meeting of the Board of Directors, Hotel Lafayette, Incor¬ 
porated, Washington, D. C. 

A meeting of the Board of Directors of the Hotel La¬ 
fayette, Inc., was held in the office of the President in the 
Hotel Lafayette, 16th and Eye Streets, Washington, I). C., 
Wednesday, September 21, 1932. The following directors 
being present, it constituted a quorum: 

Walter Fletcher Smith, 

T. R. Van Horn, 

Henrv B. Hodgkins. 

Upon motion duly seconded, the President was authorized 
and directed i to open a bank account with the Riggs Na¬ 
tional Bank, yCashington, D. C., for the purpose of handling 
the funds of the Company. 

Upon motion duly seconded, the President, Walter F. 
Smith, and the Secretarv and Treasurer, Henrv B. Ilodg- 
kins, were authorized and directed to deposit all funds of 
the Company, with the Riggs National Bank. All checks of 
the company to be signed as follows: Hotel Lafayette, Inc., 
by Walter Fletcher Smith, President. The Secretary and 
Treasurer was authorized and instructed to endorse all 
checks of the company as follows: For deposit, Hotel La- 
favette, Inc., bv Henrv B. Hodgkins, Secretarv and Treas- 
urer. 

Upon motion duly seconded, the Secretary was instructed 
to file with the proper officers of the Riggs National Bank, 
Washington, D. 0., a certified copy of these minutes, 

23 authorizing the necessarv signatures to all checks 
and the endorsement on all checks for deposit, and he 

was authorized and instructed to comply with any and all 
requirements of the Riggs National Bank regarding the 
opening of the Company's account with this institution. 

There being no further business, the meeting was ad¬ 
journed. 


Attest: President. 

HENRY B. HODGKINS, 

Secretary. 
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24 [Stamp:] Filed Jan. 20, 1933. Frank E. Running- 

ham, Clerk. 

Exhibits I and J. 

Meeting of the Board of Directors, Hotel Lafayette, Incor¬ 
porated, Washington, D. C. 

A meeting of the Board of Directors of the Hptel La¬ 
fayette, Inc., was held at the office of the President in the 
Hotel Lafayette, on September 22, 1932. The fallowing 

directors were present: I 

l 

Walter Fletcher Smith, I 

Henrv B. Hodgkins, 

T. B." Van Horn. 

The President states that consent for the transfer of 
the lease for the Hotel Lafavettc from Walter ijletcher 
Smith, Proprietor, to the Hotel Lafayette, Inc., had been 
secured from the owner of Hotel Lafayette, Mr. T. IL Pick- 
ford, and the consent had been properly executed, [signed, 
sealed and delivered on the — day of July, 1932, to Mr. 
Chester A. Bennett, one of the trustees under the lease, 
and that the consent to transfer the lease was then in Mr. 
Bennett’s possession. 

Upon motion duly seconded and carried, it was unan¬ 
imously agreed to accept the lease on behalf of the Hotel 

Lafavette, Inc. 

* 

Upon motion duly seconded and carried it was agreed 
that Hotel Lafayette, Inc., assume all of the outstanding 
obligations of Walter Fletcher Smith, Proprietor of Hotel 
Lafayette, consisting of rent, open accounts, notes, etc., 
and also that Hotel Lafayette, Inc., take over all the assets 
of the said Walter Fletcher Smith, in keeping with 

25 the following notice which was sent out to all the 
creditors : 

Gentlemen : 

I 

This is to notify you that a corporation known ps the 
Hotel Lafayette, Inc., organized under the laws of the 
State of Maryland has contracted to purchase the assets 
of Walter Fletcher Smith, the present owner and operator 
of the hotel business situated at Sixteenth and I Streets, 
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X. W., 'Washington, D. C., and known as the Hotel La- 
fa vette. 

The corporation is assuming the liabilities of Smith aris¬ 
ing from the operation of the hotel business, and is taking 
over all accounts and notes receivable of said business. The 
business will be continued under the management of Cap¬ 
tain Smith, iwho is the president and treasurer of the cor¬ 
poration. 

This notice is sent in compliance with the Bulk Sales Act 
of the District of Columbia requiring that five days’ notice 
of such transfer shall be given to each creditor. 

Yours very truly, 

HOTEL LAFAYETTE, 

I /S/WALTER FLETCHER SMITH, 

Proprietor. 

There being no further business, the meeting adjourned. 


Attest: 

HENRY B. HODGKINS, 
Secretary. 


» 

President. 


(Here follow photolithographs of Exhibits K, L, M, N, 
1 0, and P, side folios 26 to 31.) 

32 Exhibit D. 

Equity 55228. 

In the Municipal Court of the District of Columbia. 

L. & T. No. 515993. 

Thomas H. Pickford, 16th & Eye Streets, X. W., Washing¬ 
ton, D. C., Plaintiff, 

ys. 

Walter Fletcher Smith and Hotel Lafayette, Inc. (a 
corporation), 16th & Eye Streets, N. W., Washington, 
D. C., Defendants. 

; Answer of the Defendants. 

[seal.] . 

District of Columbia, 

The Hotel Lafayette, Inc., a corporation, by its Presi¬ 
dent, Walter Fletcher Smith, and Walter Fletcher Smith, 
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hereby answers the complaint of the plaintiff abbve and 
states that it has a good defense to the cause of action 
therein stated, denying that they are withholding posses¬ 
sion thereof from the plaintiff, and they say that the plain¬ 
tiff should not have judgment for possession for the rea¬ 
son that on the 7th day of October, 1932, the defendant 
Smith accepted a proposed contract made to himj by the 
plaintiff and entered into a contract of that date ydth re¬ 
spect to the premises in accordance with which contract he, 
on the 7th day of October, 1932, delivered into thejposses- 
sion of the plaintiff the premises hereby sought to be pos¬ 
sessed. 

Wherefore the defendant prays that the complaint of the 
defendant be dismissed. 

HOTEL LAFAYETTE, INC., ] 

By WALTER FLETCHER SMITH}, 

President. 

WALTER FLETCHER SMITE|. 

33 Subscribed and sworn to this 11th dav of October, 
1932. 

[seal.]* HELEN A. LOSANO, 

Notary Public. 

34 Petition of Hotel Lafayette , Inc., a Corporation Or¬ 
ganized Under the Laws of the State of Maryland. 

Filed Jan. 12, 1933. 


The petition of Hotel Lafayette, Inc., respectfulhj' shows 
to the Court as follows: 


having 


1. That it is a corporation duly organized under tjhe laws 
of the State of Maryland, engaged in business and 
an agent and office in the District of Columbia. 

2. That at the time of the issuance of the attachment in 
the above entitled cause, this petitioner was the owner of 
the furniture, fixtures and equipment contained in the 
Hotel Lafayette, being the same articles of personal prop- 
ertv attached in this cause, and it further avers that the 
defendant in said cause, namely, Walter Fletcher Smith, 
had no right, title or interest in said articles of personal 
property. 
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3. Petitioner further avers that the said articles of per¬ 
sonal property were not the subject of attachment for rent 
in this cause against the said defendant, Walter Fletcher 
Smith. 

The premises considered, petitioner prays as follows: 

(1) That a jury be impanelled for the purpose of deter¬ 
mining the question of title to the personal property above 
mentioned and described, and also to determine the issue 
involved between this claimant and plaintiff in said suit, 
all pursuant to Section 462 of the Code. 

(2) That the attachment against said personal property 
be quashed. 

(3) That said personal property be returned to 
35 this petitioner. 

(4) That this petitioner be granted judgment for 
damages sustained bv it bv reason of the said unlawful at- 
tachment and seizure. 

(5) And for such other and further relief as the nature 
of the case mav require. 

HOTEL LAFAYETTE, 1X0., 

! By WALTER FLETCHER SMITH, 

President. 

JULIUS I. PEYSER, 

MILTON STRASBURGER, 

AARON W. JACOBSON, 

Attorneys for Claimant. 

District of Columbia, ss: 

Walter Fletcher Smith being first duly sworn, deposes 
and says that lie is an officer and agent of the Hotel La¬ 
fayette, Inc., a corporation duly organized under the laws 
of the State of Marvland, and is dulv authorized to make 
this affidavit on behalf of said corporation. Affiant further 
says that he has read the foregoing petition by the said cor¬ 
poration subscribed and knows the contents thereof: that 
affiant verily believes that the facts set forth in said pe¬ 
tition are true. 

WALTER FLETCHER SMITH. 

Subscribed and sworn to before me this third day of 
January, 1933. 

[notarial seal.] 


MAUD F. PAUL, 
Xotary Public , D. C. 
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36 Joinder in Issue. 

\ 

Filed Jan. 24, 1933. 

*##*### 

I 

Conies now the plaintiff Thomas H. Pickford by his at¬ 
torneys and joins issue upon the defendant’s plea herein. 

PAUL E. LESHt, 
Attorney for Plaintiff. 

| 

I 

Note of Issue. 

1. Title above. 

2. Plaintiff’s attorneys, Peelle & Lesli. Defendant’s at¬ 
torneys, Julius I. Peyser, Milton Strasburger and Aaron 
W. Jacobson. 

3. January —, 1933. 

Notice of Trial. 

Julius I. Peyser, Milton Strasburger and 
Aaron W. Jacobson, 

Attorneys for the Defendant: 

Please take notice that the issue joined in the above- 
entitled case will be for trial at the next term of court. 

PAUL E. LEjSH. 

I 

i 

Order Waiving Jury Trial. 

Filed January 24, 1933. 

#•••••• 

Jury trial of issues Law 81870 waived. Trial thereof to 
be bv court. 

PAUL E. LESH, j 
Attorney for Plaintiff. 

J. I. PEYSER, j 
Attorney for Defendant and fox 
Intervening Claimant. 



24 


W. F. SMITH VS. T. H. PICKF0RD. 


37 Findings of Fact, Conclusions of Laic , Memorandum 

Opinion. 

Filed May 17, 1933. 

###**#* 


The Court makes and finds the following findings of fact 
and conclusions of law: 


Findings of Fact. 

This cause came on to be heard on January 20, 1933, on 
rule to show cause issued January 6, 1933, and the answers 
thereto, and counsel for the parties and counsel for the 
claimant Hotel Lafayette, Inc., on behalf of which petition 
had been filed herein setting up claim to attached property 
and counsel for E. C. Snyder, United States Marshal, being 
present in Court, it was agreed between said original par¬ 
ties and said claimant and said Marshal in open court that 
all the issues herein should be forthwith tried bv the court 
without a jury; and stipulation in writing waiving a jury 
having been filed, and trial having been had, and testimony 
taken on said day and subsequent days, the Court finds as 
follows: 

1. A certificate of incorporation of “Hotel Lafayette, 
Inc., was obtained by Walter Fletcher Smith, William G. 
Woodford and Thomas L. Lloyd as incorporators from the 
State of Maryland December 27, 1929, in which Walter 
Fletcher Smith, William G. Woodford and Harrv R. Love- 
less were named as directors to act until the first annual 
meeting or until their successors were dulv chosen and 
qualified. No steps were taken pursuant to this charter 
until September 9, 1932, when said Smith and one Chester 
A. Bennett held in the District of Columbia what thev de- 
scribed in minutes of it as an organization meeting for the 
purpose of forming this corporation wherein they 
38 attempted to elect directors and adopt bylaws, the 
directors they named being themselves and Elwood 
H. Seal; on the same dav thev held a meeting which thev 
described as a meeting of directors at which Smith and 
Bennett were those present and voted to elect themselves 
president and secretary, respectively, and Elwood H. Seal 
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vice-president, and voted to issue the 1,000 shares j)f stock 
which the charter described, 998 to Smith, 1 to Bennptt, and 
1 to Seal. Neither Woodford, nor Lloyd, nor Loveless, nor 
Seal participated in these transactions, nor were given no¬ 
tice of them, nor waived. There was no attempt to accept 
any assignment from Smith to said corporation of tpe lease 
and chattels until on or after September 22, 1932, jwhen a 
minute of acceptance was attempted to be made b}i Smith 
and Henry B. Hodgins, who was also a stranger to the cor- 
poration, having been attempted to be made a stockholder 
and director by entries which were invalid because, ak above 
stated, there had been no lawful organization of the cor¬ 
poration and issue of stock, and for other reasons not neces¬ 
sary to be here detailed. Said attempted acceptance was 
subsequent in time to the withdrawals by Pickford of the 
consent recited in defendant’s plea. | 

2. Plaintiff Pickford at no time dealt with “ Hotel [Lafay¬ 
ette, Inc.” as a corporation, and had no transaction con¬ 
cerning it excepting to execute and lodge with Chester A. 
Bennett the consent quoted in the plea, which consent he 
subsequently demanded and received back, and to jojin said 
alleged “Hotel Lafayette, Inc.” in a proceeding for posses¬ 
sion filed in the Municipal Court subsequent to the Accrual 
of the rent here sued for. I find that he had no such trans¬ 
actions with the alleged corporation as woul4 estop 
39 him from questioning its existence as a corporation. 

3. The paper of assignment from Smith to such 
alleged corporation referred to in the plea was executed 
by Smith September 9, 1932, after the rent herein sued for 
had accrued. 

4. Before the process on this law suit was served Pick¬ 
ford and Smith agreed that Henry B. Hodgins, who was 
Smith’s bookkeeper and auditor at the hotel, should be 
placed in charge of the chattels to be attached, and when 
the Marshal arrived to attach Hodgins was directed bv both 
said parties and the Marshal to take possession of the prop¬ 
erty in the hotel, and the paper of which copy is attached, 
marked Exhibit A, was delivered to the Marshal. Hodgins 
was instructed to see to it that no property was taken out 
of the hotel and was given no further instructions. 

5. On October 7, 1932, Pickford and Smith mac^e the 
agreement following: 
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Hotel Lafayette, 
Sixteenth St. at Eve Northwest, 
Washington, D. C. 


Walter Fletcher Smith, Proprietor. 


Mr. Walter Fletcher Smith, 
Hotel Lafayette, 

Washington, D. C. 


Dear Sir: 


October 7, 1932. 


If you will turn over the Hotel Lafayette and the furnish¬ 
ings to me, I will furnish the money necessary to make 
repairs and advances for operating, and pay you $200.00 
per month for your assistance in helping to operate the 
hotel, and we will take 60 days to sell the lease and furni¬ 
ture. 

I will have the payments on the notes (secured on furni¬ 
ture) extended, and when sale is made you are to receive 
all money from the sale of the furniture, after deducting all 
monies due me on rent and furniture. 

40 Anv time during the 60 davs that vou pav me all 
the money due me on rent and furniture I will turn 

over the hotel to vou. 

* 

I will pay taxes due in September, 1932. 

Yours trulv, 

T. H. PICKFORD. 

Witness: 

HENRY B. HODGINS. 


I accept the above proposition and hereby transfer to 
you all my right, title and interest in the furniture and 
lease, and put vou in possession of the hotel. 

WALTER FLETCHER SMITH. 

Witness: 

HENRY B. HODGINS. ! 


While this agreement was under consideration that day, 

Smith consulted lii^ then attornev and was advised bv him. 

m * 

Pickford was not advised by counsel concerning this agree¬ 
ment until after it had been executed and put into effect. 
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Immediately upon the signing of this agreement Snjith put 
Pickford in possession of the hotel and chattels therein. 
Both Pickford and Smith in this transaction disregarded 
the attachment and treated it and Hodgins’ custody of the 
property as at an end and so instructed Hodgins, without 
intent on the part of either of them or of Hodgins to dis¬ 
regard process of the court, and without it having occurred 

to either of them that an entrv of dismissal of the attach- 

%/ 

ment should have been made in the law case. 

Pickford was the lessor and Smith the lessee of the 
Lafayette Hotel property from a time prior to July 1932, 
to October 7, 1932, under a lease calling for rental payments 
of $2,625 on the first day of each month, and the rental 
payments due July 1, August 1 and September 1l 1932, 
herein sued for are overdue and unpaid. 

Conclusions of Law. 


1. Judgment shall be entered for plaintiff Pick- 
41 ford against defendant Smith for $7,875, with inter¬ 
est on $2,625 from July 1, 1932, interest on $2,625 
from August 1,1932, and interest on $2,625 from September 
1, 1932, and costs to be taxed by the clerk. 

2. The rule issued herein January 6, 1933, directed to 
Thomas H. Pickford and Henry B. Hodgins, directing them 
to show cause why they should not be adjudged iJi con¬ 


tempt, shall be discharged and the petition of Edgar C. 
Snyder upon which said rule was issued dismissed. 

3. The petition of Hotel Lafayette, Inc., intervening 
claimant herein, shall be dismissed. 


4. The attachment issued herein September 26, j 1932, 
upon which a return was filed October 26, 1932, shkll be 


entered dissolved and dismissed as of October 7, 1932l 
May 17, 1933. 

JESSE C. ADKINS, 

Justice . 

42 Supreme Court of the District of Columbia. 

Thursday, May 18, 1933. 


Session resumed pursuant to adjournment. 

Hon. Jesse C. Adkins, Justice, presiding. 

#*##### 

This cause having been heretofore heard, argued and 
submitted to the Court and the Court having this da^ filed 


I 
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licrein its findings of fact and conclusions of law, wherein 
the Court finds for the plaintiff Thomas H. Pickford 
against the defendant Walter Fletcher Smith in the sum 
of Seven Thousand Eight Hundred Seventy-five Dol¬ 
lars ($7,875.00) with interest on Two Thousand Six Hun¬ 
dred Twenty-five Dollars ($2,625.00) from July 1, 1932, 
with interest on Two Thousand Six Hundred Twenty-five 
Dollars ($2,625.00) from August 1, 1932, and with interest 
on Two Thousand Six Hundred Twenty-five Dollars 
($2,625.00) from September 1, 1932, and the Court further 
finds that the rule issued herein January 6, 1933, directed 
to Thomas IT. Pickford and Henrv B. Hodgkins should be 
discharged and the petition of Edgar C. Snyder dismissed, 
and the Court further finds that the petition of Hotel 
Lafayette, Inc., intervening claimant herein shall be dis¬ 
missed and the attachment issued herein September 26, 
1933, shall be dissolved and dismissed as of October 7, 1932. 

43 Friday, May 26, 1933. 

Session resumed pursuant to adjournment. 

Hon. Jesse C. Adkins, Justice, presiding. 

******* 


It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, it 
is so ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Seven Thousand Eight Hun¬ 
dred Seventy-five Dollars ($7,875.00) with interest on Two 
Thousand Six Hundred Twenty-five Dollars ($2,625.00) 
thereof from July 1, 1932, and with interest on Two Thou¬ 
sand Six Hundred Twenty-five Dollars ($2,625.00) thereof 
from August 1, 1932, and with interest on Two Thousand 
Six Hundred Twenty-five Dollars ($2,625.00) thereof from 
September 1, 1932, together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

Further, it is ordered that the rule to show cause issued 
herein January 6, 1933, directed to Thomas H. Pickford 
and Henry B. Hodgkins is hereby discharged and the peti¬ 
tion of Edgar C. Snyder, upon which said rule was issued, 
is dismissed. Further, the petition of the Hotel Lafayette, 
Inc., intervening claimant herein, is dismissed, and further, 
the attachment issued herein on September 26, 1932, upon 


W. F. SMITH VS. T. H. PICKFORD. 


29 


which a return was filed October 26, 1932, is hereibv dis- 
solved and dismissed as of October 7, 1932. 

i 

44 Order for Appeal and Citation. 

Filed June 13, 1933. 

****** j 

The Clerk of said Court will please enter an appeal to the 
court of appeals and issue citation to appellee. 

WARREN E. MILLER 

Attorney for Plaintiff. 


45 Citation. 

#####*# 

The President of the United States of America to Thomas 

H. Pickford, Greeting: 

You are hereby cited and admonished to be and jippear 
at a Court of Appeals of the District of Columbia, upon 
the docketing the cause therein, under and as directed by 
the Rules of said Court, pursuant to an Appeal noted in 
the Supreme Court of the District of Columbia, on the 13" 
day of June, 1933, wherein Walter Fletcher Smith is appel¬ 
lant, and you are appellee, to show cause, if any there be, 
why the Judgment rendered against the said appellant 
should not be corrected, and why speedy justice shoiild not 
be done to the parties in that behalf. 

Witness the Honorable Chief Justice of the Supreme 


Court of the District of Columbia, this 13" day of June, 
in the year of our Lord one thousand nine hundred and 
thirty-three. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk, 

By ALF G. BUHRMAN, 

Assistant Clerk. 

■ 

I 

Service of the above citation accepted this 14th day of 
June, 1933. 

PAUL E. LESH, 

Attorney for Appellee, Thos. H. Pickford. 
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46 - Memoranda. 

June 14, 1933.—Undertaking for costs on appeal fixed at 
$100.00 or $50.00 cash. Time to file Bill of Exceptions ex¬ 
tended from day to day to and including October 30, 1933. 

June 15, 1933.—Cost bond on appeal approved and filed. 

September 14, 1933.—Time to file transcript of record 
extended from day to day, by Court of Appeals, to and 
including Mav 1, 1935. 

Assignment of Error. 

Filed Sep. 30,1933. 

*##•••• 

The Court erred: 

I. In holding that there was no lawful organization of 

TO C? 

the corporation and no issuance of stock. 

II. In holding that the Hotel Lafayette, Inc*., was not 
duly organized because neither 'Woodford, Lloyd, Lovelace, 
nor Seal were notified of the meeting of September 9, and 
had not waived such notice. 

III. In holding that Chester A. Bennett and Elwood H. 
Seal were “strangers to the corporation” and that 

47 the meeting and the reorganization thereof was 
therefore invalid. 

IV. In holding that Pickford had not recognized the ex¬ 
istence of the Corporation known as Hotel Lafayette, Inc. 

V. In holding that plaintiff Pickford was not estopped 
to deny the existence and validity of the corporation, 
“Hotel Lafayette, Inc.” 

VI. In holding in effect that consent of plaintiff Pickford 
to the assignment of the lease to the Hotel Lafayette, Inc., 
was invalid. 

VII. In giving judgment against defendant Smith in¬ 
stead of against Hotel Lafavette, Inc. 

VIII. In dismissing the intervening petition of Hotel 
Lafayette, Inc. 

IX. In dismissing the petition of Edgar C. Snyder, U. S. 
Marshal for the District of Columbia, praying that plain¬ 
tiff Pickford and Henry B. Hodgkins be held in contempt of 
Court as therein praved. 

WARREN E. MILLER, 
Attorney for Defendant. 


\V. F. SMITH VS. T. H. PICKFORD. 


31 

Service of a copy of the foregoing Assignment of Error 
acknowledged this 29th dav of Sept., A. D. 1933. 

PAUL E. LESH,| 

w 

Attorney for Plaintiff. 

48 Memorandum . 

October 28, 1933.—Proposed Bill of Exceptions file^l. 

Supreme Court of the District of Columbia. 

Friday, May 10, 1935. 

Session resumed pursuant to adjournment, Hon. j Jesse 
C. Adkins, Justice, presiding. j 

*###### 

Come now the parties hereto by their respective at¬ 
torneys of record, and thereupon, the defendant by his 
attorneys submits to the Court his Bill of Exceptions taken 
at the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc , which is hereby accord¬ 
ingly done. 

49 Appellant's Designation of Record. 

Filed Sep. 15, 1933. 

####*## 

Now comes Walter Fletcher Smith, the appellant in ^ibove 
entitled cause, by counsel, and designates the parts <jf the 
record which he desires to have included in the transcript, 
said parts being considered sufficient for the determina¬ 
tion of the questions raised on appeal, namely: 

1. Declaration. 

2. Stipulation. 

3. Plea of defendant. 

4. Affidavit of defendant. 

5. Affidavit of Henrv B. Hodgkins in support of answer 
v to Rule, with Exhibits A, B, E, F, G, H, I, J, K, M, 

X, 0 and P, filed in Equity No. 55,228 on January 20, 1933. 

6. Exhibit D of answer of Defendant Pickford in Equity 

No. 55,228. j 

7. Petition of Hotel Lafavette, Inc. 

8. Joinder in issue. 

9. Waiver of jury trial. 
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10. Findings of fact, conclusions of law and memo¬ 
randum opinion. 

11. Judgment and minute entries M-87 P. 238 and M-87 
P. 259. 

12. Note of appeal and order for citation to appellee. 

13. Citation to Thomas II. Pickford. 

14. Memorandum undertaking costs fixed. 

15. Memorandum showing $50.00 deposit in lieu of un¬ 
dertaking and bond on appeal. 

50 16. Assignments of error. 

17. Bill of exceptions together with copy of this 
designation. 

WARREX E. MILLER, 

I DAVID S. ALLSHOUSE, 

M., 

Attorneys for Appellant. 


Service of the foregoing designation of record acknowl- 
edged, by copy, this 15th dav of September, A. D. 1933. 

PAUL E. LESH, 
Attorney fur Appellee Pickford. 
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Supreme Court of the District of Columbia. 


United States of America, 

D is t rid of Coin mb i a, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 50, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is made part 
of this transcript, in cause Xo. 81870 at law, wherein 
Thomas II. Pickford is plaintiff, and Walter Fletcher 
Smith is defendant, as the same remains upon the files and 
of record in said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said court, at the City of Washington, in 
said District, this 11th day of May, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUXNIXGHAM, 

Clerk. 

By CHAS. B. COFLIN, 


Asst. Clerk. 
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52 In the Supreme Court of the District of Columpia. 

j 

At Law. 

Xo. 81,870. | 

j 

Thomas H. Pickford, Plaintiff, | 

vs. 

Walter Fletcher Smith, Defendant. 

I 

Bill of Exceptions. 

Be it remembered, that the above entitled cause caipe on 
for hearing before Mr. Justice C. Adkins on the 20th day 
of January, A. D. 1933, Paul E. Lesh, Esquire, appearing 
for the plaintiff, Julius I. Peyser, Esquire, Milton Stras- 
burger, Esquire and Aaron W. Jacobson, Esquire, appear¬ 
ing for the defendant and for the United States Marshal, 
and a jury was waived by all parties and the cause sub¬ 
mitted to the Court upon the law and the facts. 

Thereupon all parties offered in evidence all of the pro¬ 
ceedings in Equity Cause entitled Hotel Lafayette, Incor¬ 
porated, a corporation, et al. vs. Thomas IT. Pickford dt ah, 
Xo. 55,228, Equity, which appear in the transcript of record 
in an appeal being taken in that cause simultaneously 
herewith and which record bv this reference thereto is 
hereby made a part of this bill of exceptions with like effect 
as if set out fully physically and at large herein. 

And thereupon both sides rested. 

And thereupon the following transpired: 

■ ; 

53 “The Court: So far as the facts before mej are 
concerned, I am convinced that this corporation never 

was organized as a corporation; that it never did Com¬ 
ply with the law; and that this attempted organization in 
September, by utter strangers to the charter, was toot 
sufficient. They were not incorporators; they were 
strangers to the charter. 

“Now I find as a matter of fact that prior to that) at¬ 
tempted organization in September Mr. Pickford did not 
deal with the corporation. I do not think that the fact 
that he made such delivery of consent to the assignment 
as was made is a dealing with the corporation sufficient 
to estop him. I do not think a suit in which he says, some 
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time in September, that this alleged corporation is detain¬ 
ing property from him is sufficient to estop him. 

“I do not think it is necessary for me to make a finding 
of fact as to the facts and circumstances under which the 
consent to the assignment was delivered. 

4 *I think* on that holding, that the plaintiff is entitled to 
a judgment in the lawsuit. 

“Now, so far as the contempt proceeding is concerned, I 
think the evidence clearly shows that both parties to that 
suit just brushed the suit aside and dealt with this property 
as though the Court did not have possession of it. I do 
not think there was any intent on the part of Captain 
Smith or Mr. Pickford to commit a contempt of court, and 
I am not willing on this evidence to find that Mr. Pickford 
is guilty of contempt. 

44 So I think that will dispose of the proceedings in the 
law case. 

54 “Mr. Peyser: We take exception to both those 
findings. 

44 The Court: Yes. If counsel will frame those findings 
in the wav I have indicated to cover them, and submit it to 
counsel on the other side, I will sign it. 

44 Mr. Lesh: Your Honor intended to cover Mr. Hodgkins? 

44 Mr. Pevser: Yes; I withdrew that.” 

m> 7 

55 And be it further remembered, that the foregoing 
comprises the substance of all of the testimony in 

the case necessary to explain the issues and the questions 
involved and the relations of the parties thereto, and all 
of the proceedings in the trial of the said issues and ques¬ 
tions and each and all of the exceptions so stated in the 
foregoing bill of exceptions were duly noted and allowed 
by the Court and entered upon its minutes at the time the 
same were |Severally noted and taken, and the defendant 
then and tli^re prayed the Court to sign this bill of excep¬ 
tions, and the same is accordingly signed and made a part 
of the record in this case now for then, this 10th dav of 
May, A. D. 1935, the plaintiff and the defendant being in 
Court by counsel and no objection being signified to the 
signing of this statement of evidence. 

JESSE C. ADKINS, 

No objection. Justice . 

WILLIAM C. SULLIVAN, 

Attorney for Thomas H. Pickford. 
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56 United States Court of Appeals for the District of 

Columbia. 

April Term, 1935. 

No. 2183. 


Walter Fletcher Smith, Petitioner, 

vs. 

Thomas H. Pickford. 


Law No. 81,870. 


On reconsideration of the petitioner’s motion to Extend 
the time for filing the transcript of record in the above 
entitled cause until the 15th dav of May, 1935, it is bv the 
Court this day ordered that the time for filing the tran¬ 
script of record herein be and the same is hereby farther 
extended to and including May 11, 1935. 

GEORGE E. MARTIN, 

Chief Justice. 

May 11, 1935. 

57 [Endorsed:] No. 2183. United States Coi|rt of 
Appeals for the District of Columbia. Filed M^y 11, 
1935. Henry W. Hodges, Clerk. j 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6477. Walter Fletcher Smith, appellant, vs. Thomas 
H. Pickford. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed May 11, 1935. Henry W. Hedges, 
Clerk. 
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IN THE 

i 

I 

Stales (Enurt of Appeals 

FOR THE DISTRICT OF COLUMBI}! 
APRIL TERM, 1935 I 


No. 6476 ! 

j 

Hotel Lafayette, Inc., A Corporation 

AND 

Walter Fletcher Smith, Appellants, j 

i 

vs. | 

i 

Thomas H. Pickford, et al., Appellees | 


No. 6477 

Walter Fletcher Smith, Appellant, 

vs. 

Thomas H. Pickford, Appellee 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 


These are two appeals which have been consolidated 
for argument and the filing of briefs in this Honor¬ 
able Court. 

No. 6477 is a suit brought by the Appellee against 
the Appellant for rent alleged to be due under a lease 
of the Hotel Lafayette in this citv for the mon:hs of 
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July, August and September, 1932, in which suit 
judgment was entered in favor of the Appellee for 
$7,875.00, pius interest (R. 28), from which an appeal 
to this Honorable Court was noted (R. 29) and per¬ 
fected (R. 30). 


Xo. 6476 was a proceeding in equity brought by 
Hotel Lafayette, Inc. and Walter Fletcher Smith to 
declare null and void a sale of the furniture and fix¬ 
tures in the Hotel Lafayette made by Trustees under 
a chattel deed of trust, and for specific performance 
of an agreement made with Appellee Pickford to give 
a lease of said hotel for a period of ten (10) years. 
After hearing, the court made its findings of fact (R. 
77-91), its conclusions of law (R. 91) and filed its 
opinion (R. 92-93), pursuant to which it entered a 
decree on May 29, 1933, dismissing the Bill of Com¬ 
plaint (R. 96). An appeal was duly noted (R. 96-97) 
and perfected (R. 98). 

The two cases were consolidated for trial in the 
court below, a jury being waived in connection with 
the suit for rent. 

The facts in these two cases are as follows: 

Thomas II. Pickford owns the premises known as 
Lots 9 and 10 in Square 200, improved by the Hotel 
Lafavette, located at Sixteenth and Eve Streets. On 
April 30, 1919 he leased the premises to Hotel Lafay¬ 
ette Company, a corporation, for a term of twelve 
(12) years, commencing May 1, 1919 and thereafter, 
on April 26, 1929, he entered into a new lease for a 
further term of eight (8) years, to commence at the 
expiration of the original lease, calling for a rental 


of $2,625.00 a month. 

On October 24, 1929 Hotel Lafayette Company sold 
its leases, including the furniture, fixtures and equip¬ 
ment upon the premises, which it owned, to Walter 
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Fletcher Smith for $97,000.00 (R. 126-129), cjf which 
Smith paid $50,000 in cash and gave ten (10) promis¬ 
sory notes for $4,700.00 each for the balancef of the 
purchase price, payment of said notes being secured 

bv a chattel deed of trust executed bv Smith on the 
•> » 

furniture, fixtures and equipment and a trust] on the 
lease. Each of the said trusts named ElwoodjH. Seal 
and Chester A. Bennett as Trustees. Pickfojrd con¬ 
sented to the sale and assignment of the leasei bv La- 

i * 

fayette Hotel Company to Smith. 

Shortly thereafter, on December 21, 1929, Walter 
Fletcher Smith, William G. Woodford and Thomas 
L. Lloyd organized a Maryland corporation by the 
name of Hotel Lafayette, Inc. (R. 134) which pro¬ 
vided that the directors should be Walter Fletcher 
Smith, William G. Woodford and Harrv R. Lbvelace 
(R. 138) and the Certificate of Incorporation \^as re¬ 
ceived and approved by the State Tax Commission of 
Maryland, December 27, 1929 (R. 140). > 

Smith went into possession of the Hotel Lafayette 
under his purchase from Hotel Lafayette Company, 
paying the rental called for by the terms of the lease 
and also meeting all of his payments due on account 
of balance of purchase price of furniture, fixtures and 
equipment until June 1st, 1932, on which date Smith 
entered into an agreement with Hotel Lafavett|e, Inc. 
to sell, assign and transfer to said corporation the 
hotel business conducted at the Hotel Lafayette, to¬ 
gether with the lease and all of the furniture, furn¬ 
ishings and equipment (R. 196-198). Pickford con¬ 
sented to said assignment and delivered the consent 
to Chester A. Bennett. Pickford testified that the con¬ 
sent was delivered upon conditions which were not 
met and subsequently the consent was withdrawn. 
Bennett testified that no conditions were imposed at 
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the time of delivery of consent and it is Smith’s posi¬ 
tion that this being so, the consent could not be with¬ 
drawn. 

The rent was not paid for the months of July, Au¬ 
gust and September, 1932 and on September 26, 1932 
Pickford filed suit against Smith for said three 
months’ rent. Smith’s defense is that the rent is due 
by Hotel Lafayette, Inc., a corporation, and not by 
himself personally and, therefore, that judgment 
should not be entered against him personally. 

Pickford contends that the consent to the assign- 
ment was never effective and further, that the Hotel 
Lafayette, Inc. had never been organized as a corpo¬ 
ration and, therefore, said attempted assignment was 
ineffective. 

Smith contends that the consent to the assignment 
by Pickford was unconditional and that Pickford, hav¬ 
ing dealt with the corporation as such, is estopped 
from denying its corporate capacity. 

The manner in which Pickford dealt with the cor¬ 
poration and recognized its corporate capacitv is re¬ 
flected in a landlord and tenant proceeding filed by 
Pickford in the Municipal Court of the District of 
Columbia (R. 16-17) in which Pickford named Hotel 
Lafayette, Inc., a corporation, as a defendant and 
recognized its corporate capacity in the complaint. 
Further recognition was given in the consent to 
the assignment to Hotel Lafayette, Inc. and 
further recognition of corporate capacity was given 
in a proposed agreement drafted by Pickford and his 
at torn ev describing Hotel Lafavette, Inc. as “a cor- 
poration organized under the laws of the State of 
Maryland and carrying on business in the District of 
Columbia” (R. 250). 
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The following portion of the statement of the case 
relates primarily to the equity suit for specific per¬ 
formance and to set aside the sale of the furniture, 
fixtures and equipment under the chattel trust.! 

When suit for rent was filed, Pickford caused an 
attachment to be levied on the furniture, fixtures and 
equipment and arranged for the appointment of one 
Hodgkins as custodian representing the United States 
Marshal. The property was appraised to be worth 
$17,693.25. The amount in suit was slightly less than 
$8,000.00. Xo segregation was made to meet jthe at¬ 
tachment. The appraisement was duly filed iij court 
and attachment never was released. j 

While the attachment was in effect, and on October 
7, 1932, Pickford submitted to Smith a proposed agree¬ 
ment (R. 81-82), providing that Smith should turn 
over the hotel to Pickford, Smith would be paid 
$200.00 a month for assistance in helping to operate 
the hotel, payments on the notes secured on the | furni¬ 
ture would be extended, sixty days would be ta}\en in 
an attempt to sell the lease and furniture, and jSmith 
would have the right during said sixty day peijiod to 
take back possession of the hotel upon paying! Pick¬ 
ford the amounts due him. 

Notwithstanding the duty imposed upon Pickford 
as well as Smith under the terms of that agreement 
to find a purchaser for the benefit of Smith, the rec¬ 
ord shows (R. 166-167) that Pickford on November 
12, 1932, entered into an agreement with Jefferson L. 
Ford to lease the hotel to him for ten years at a fental 
of $2500.00 per month, the furniture to be sold at 
$32,500.00 and the agreement to take effect at the ex¬ 
piration of the sixty days provided by the October 7th 
agreement if Smith had not exercised his Option 
thereunder. 
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The record also shows that there were a number of 
other prospects for purchase of the hotel negotiating 
during the sixty day period, all of whom were dis¬ 
couraged by Pickford and one prospect, namely, James 
F. Howard, was advised by Pickford by letter dated 
December 10, 1932, that he could not give Howard 
any encouragement in connection with his acquisition 
of the hotel (R. 124). 

On November 29th a broker bv the name of Lucas 

•> 

obtained an offer bv A. F. Young addressed to Pick- 
ford to lease the hotel for a term of ten (10) years 
upon terms stated in the letter (R. 172-173) and Pick¬ 
ford told Lucas that he would like to have such an 
offer come from Smith, whereupon Lucas took up the 
matter with Smith and also with Pickford, resulting 
in the draft of a letter dated December 1, 1932 (R. 
170-171), stating the terms upon which Smith pro¬ 
posed to lease the hotel from Pickford. Lucas tes¬ 
tified that h^? also took up with Pickford the matter of 
getting an extension of the sixty day period covered 
by letter of October 7, 1932, and wrote Pickford by 
letter dated December 2, 1932 (R. 173-174), requesting 
an extension from December 7th to December 17, 1932, 
and assuring Pickford that Smith would be prepared 
to earrv out the terms of the agreement bv that time. 
During these negotiations Pickford did not tell Lucas 

or Smith that he had alreadv made a contract with 

* 

Ford and when Lucas asked Pickford about the ex¬ 
tension, he said that while his attorney objected to his 
signing the extension, it was alright and 0. K. to go 
ahead (R. 175). 

Acting upon this assurance of an extension. Smith 
left Washington on December 7, 1932, for Cuba to 
raise the necessary money required to be paid under 
the letter of December 1, 1932, namely, $5,000.00 rent 
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for January and February, 1933, and Five Hundred 
Dollars on the furniture account and the item of back 
rent. 

On the day before Smith left for Cuba, 'but un- 

I 

known to him, Pickford gave Bennett and Seal, Trus¬ 
tees under the chattel trust, instructions to ;sell (R. 
186). Xo notice of the proposed sale was giv^n Smith 
either by Pickford or by the Trustees. The tierms of 
sale required all cash, the purchaser to pay ijj5,000 at 
time of sale and allowed ten days to complete the 
purchase (R. 95-96). The advertisement was Inserted 
December 7, 1932, the sale to take place at the office 
of Thomas J. Owen & Son (not at the hotel),, Decem¬ 
ber 16, 1932. Pickford told Bennett that he vjanted a 
substantial cash payment at the time of sale; he 
wanted it advertised that afternoon and wanted it 
sold on the 16th. Bennett “simply carried out the di¬ 
rections” and “did not exercise his judgment on that” 
(R. 200). As far as witness knows “Seal did not 
exercise any judgment about the terms”. (It will be 
remembered that the ten day extension granted Smith 
by Pickford did not expire until December 17111, not¬ 
withstanding which fact it was at Pickford ’js insis¬ 
tence that the sale was advertised for December 16th.) 

| 

Bennett did not take into consideration fixing! a date 
when Smith could be present. 

Seal, the other Trustee, testified that he “did not 
give any consideration to requirement of $5,000.00 
cash” (R. 219) and doesn’t know that it was dis¬ 
cussed. As he recalls, he did not discuss it wiljh Ben¬ 
nett ; he knew that the property had been apprdised at 
$17,000.00. Bennett called Seal on the telephonp when 
tlie advertisement was to be inserted and Seal (lid not 
know that it required $5,000.00 and when asked if he 
meant that he did not exercise any judgment! at all 
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about tlie cash deposit, he replied, “I assume your 
Honor can put it that way” (R. 220). 

At the time the sale was made, Seal knew that Pick- 
ford had ai contract with Ford to sell the furniture 
and fixtures and equipment for $32,500.00 but never¬ 
theless would have accepted a $10,000.00 bid (R. 220). 

While the advertisement was running, but as pointed 
out above, unknown to Smith, Smith cabled his daugh¬ 
ter, on December 9, 1932, advising that he had ar¬ 
rived at Havana. On December 13th another cable 
was sent to his daughter, asking that she ask Pickford 
if he wanted the monev bv cable or could wait until 

mt v 

lie returned and on December 14th he cabled his daugh¬ 
ter that there was $5500.00 in New York and $5,000.00 
more following (R. 202). The daughter testified that 
upon receipt of these cables she called on Pickford and 
advised him of their contents (R. 203). 

Pickford proceeded with his instructions to the 
Trustees to sell and the sale was made on December 
16th, Pickford buying in the property at $10,000.00. 

Smith arrived in Washington on December 17th, ill, 
and went immediately to the Emergency Hospital 
where he was a few days, unable to give attention to 
any of his business matters. 

The contract between Pickford and Ford was car¬ 
ried out by them and Ford took possession on the 
16th of December, after the sale that day, but pos¬ 
session dated back to December 8, 1932 (R. 206). Im- 
mediatelv thereafter Smith gave attention and con- 
sideration to his legal rights and a Bill of Complaint 
was filed January 11, 1933 (R. 2). 

It is Smith’s contention that the sale under the chat¬ 
tel deed of trust should be set aside as fraudulent and 
in violation of law under well settled principles to be 
discussed hereafter in this brief and that the terms of 
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the agreement of December 1, 1932, should be en¬ 
forced by a decree for specific performance under 
which a corporation to be organized by Smith would 
be given a lease of the property on the terms and 
conditions stated in said memorandum of December 1, 
1932. 

ASSIGNMENTS OF ERRORS 
Case No. 6476. 

The Court erred: 

I. In denying plaintiff’s prayer for specific per¬ 
formance of the contract as therein prayed in the fol¬ 
lowing particulars: 

a. By holding that no proper contract was made 
that can be subject to this remedy. 

b. By holding that compliance with the Statute 
of Frauds was necessary under the circumstances 
of this case to the validity of the said contract. 

c. By holding that said contract was not sufii- 
cientlv definite. 

d. By holding that the said contract l^cks mu¬ 
tuality and for that reason is not entitled to the 
relief sought here. 

e. By holding that no proper tender of per¬ 
formance was made by plaintiff Smith to defend¬ 
ant Pickford. 

II. In denying plaintiffs’ prayer to set aside and 
declare invalid the foreclosure sale because of inabil¬ 
ity or unwillingness of plaintiff Smith to pavl arrear¬ 
age on date on which said sale of foreclosure was 
based. 

III. In denying plaintiffs’ prayer to set aside and 
declare invalid the said foreclosure sale in view of 
all the facts and circumstances surrounding it, tend¬ 
ing to show that the terms of the sale failed to give 
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the bidders an equal opportunity, that there was no 
adequate notice of the sale and the purchaser did not 
comply with the terms thereof which facts, together 
with all other surrounding circumstances constituted 
f raud. 


IV. In holding that the Lafayette Hotel, Inc., had 
never been duly organized as a corporation and there¬ 
fore had no rights herein. 

V. In holding that plaintiff, Smith, and the Lafay¬ 
ette Hotel, Inc., have no standing to assert rights as 
against the foreclosure sale or to claim present rein¬ 
statement under the lease. 


VI. In holding that the agreement of October 7, 
1932, between plaintiff Smith and defendant Pickford 
constituted a termination of the lease to Smith and 
extinguished his rights thereunder. 


VII. In holding that the agreement of October 7, 
1932, had not been breached by Pickford. 


Case No. 6477. 

The Court erred: 

I. In holding that there was no lawful organization 
of the corporation and no issuance of stock. 

II. In holding that the Hotel Lafayette, Inc., was 
not duly organized because neither Woodford, Lloyd, 
Lovelace, nor Seal were notified of the meeting of 
September 9,i and had not waived such notice. 

III. In holding that Chester A. Bennett and El- 
wood H. Seal were “strangers to the corporation” 
and that the meeting and the reorganization thereof 
was therefore invalid. 

IV. In holding that Pickford had not recognized 
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the existence of the Corporation known as 
fayette, Inc. 

V. In holding that plaintiff Pickford wa^ not es¬ 
topped to deny the existence and validity oi the cor¬ 
poration, ‘‘Hotel Lafayette, Inc.” 

VI. In holding in effect that consent of ! plaintiff 
Pickford to the assignment of the lease to tjhe Hotel 

Lafavette, Inc., was invalid. I 

_ * I 

VII. In giving judgment against defendant Smith 

instead of against Hotel Lafayette, Inc. 

VIII. In dismissing the intervening petition of 

Hotel Lafayette, Inc. j 

IX. In dismissing the petition of Edgar C.| Snyder, 

U. S. Marshal for the District of Columbia, | praying 
that plaintiff Pickford and Henry B. Hodgkins be 
held in contempt of Court as therein prayed. 

ARGUMENT 
The Judgment for Rent 

, i 

The sole question with respect to the rent j item is 
whether Smith or Hotel Lafayette, Inc., is lihble for 
the rent. The Trial Court based its ruling holding 
Smith personally liable for the rent primarily upon 
the ground that the corporation had not beer^ organ¬ 
ized and was not competent to enter into a contract 
for assignment of the lease to it or to assume respon¬ 
sibility under such a lease. j 

We respectfully submit that in this regard tlje Trial 
Court committed error in failing to recognize ^hat the 
corporation was at least a de facto corporation and as 
such Pickford, having dealt with it as a corporation, 
was estopped from denying its capacity in this regard. 
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Section 7 of Article 23 of the Annotated Code of 
Maryland provides, when a certificate of incorpora¬ 
tion has been delivered to the State Tax Commission 
with the fees provided for in Section 6 of the Article 
and the bonus tax, if any payable, and not before, 
“The incorporators, and successors and assigns, shall 
according to the purposes, conditions and provisions 
in such certificate of incorporation contained, become 
and be a body corporate by the name therein stated”. 
(Italics supplied.) 

Under the above quoted Maryland statute, it being 
shown by the record (R. 140) that the certificate had 
been received and approved by the State Tax Com¬ 
mission of Maryland December 27, 1929, it is respect¬ 
fully submitted that Hotel Lafayette, Inc., was, from 
that date, a body corporate and it is further submitted 
that Pickford was without right to deny its corporate 
capacity. 

As long ago as the year 1860, the Supreme Court, 
in the case of Lessee of Frost , et al vs. Frost burg 
Coal Company, 24 Howard, 278, dealing with a Mary¬ 
land corporation, held that even if some irregularities 
occurred in the organization of the corporation, inas¬ 
much as no act made a condition precedent to the 
existence of the corporation had been omitted or its 
non-performance shown, a party dealing with the 
company is not permitted to set up the irregularity 
and further, that the courts are bound to regard it as 
a corporation, so far as third persons are concerned, 
until it is dissolved by a judicial proceeding on be¬ 
half of the Government that created it. 

We submit that under the Maryland Statute, Hotel 
Lafayette, Inc., became a corporation at the time the 
charter was filed and approved and Pickford cannot 
raise any irregularity in details connected with mat- 
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i 


ters subsequent to tlie issuance of the corporate char¬ 
ter. I 

l 

As was said in the case of Andrews vs\ Natural 
Foundry and Pipe Works, Ltd., 77 Fed. 774, f78, “The 
existence de facto is unquestioned, and the existence 
de jure can be challenged only by public authority in 
the manner provided by law.” 

In a more recent case of Kardo Co. vs. Aqams, 231 
Fed. 950, the Circuit Court of Appeals for j;he Sixth 
Circuit discussed the subject at some length and 
quoted from a great many decisions holdirlg as we 
contend here. That case related to the Ohio law of 
corporations and the court held that under tjie provi¬ 
sion of the Ohio Code, which is similar in principle to 
ihe provision of the Maryland Code, the filing of arti¬ 
cles of incorporation, followed by the transaction of 
corporate business, creates a corporation, at least de 
facto, for the purpose of suing or being sued, although 
the further provisions with respect to the issuance of 
slock and the election of directors have not been law¬ 
fully complied with. 

This Court has recognized this principle of .estoppel 
in the case of Bank vs. Construction Company, 17 
App. I). C. 524, in which the Court said that “ The ap¬ 
pellant here, having dealt with the appellee by taking 
its note and securities after the date when the alleged 
forfeiture is said to have occurred, is in no position 
to question the corporate capacity of the appellee”. 

The same principles are stated in many reported 
cases, including Close vs. Glenwood Cemetery, 107 U. 
S. 466; North West Auto Co. vs. Harmon, 250 Fed. 
832; Oregonian Railicay Company vs. Oregon ,127 Fed. 
277; Lynch vs. Perryman, 29 Okla. 615, Ann. Cas. 
913A, p. 1065, in which latter case the court held that 
where a person owning real estate sells it to a concern 
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denominated in the deed as a corporation, he thereby 
estops himself from thereafter claiming that the con¬ 
cern was not a corporation, was a nullity without 
power to take title or authority to enter into the con¬ 
tract. 

We therefore submit that under the authorities 
cited above, Piickford is estopped from denying the 
corporate capacity of Hotel Lafayette, Inc., and, the 
lease having been asisgned to that corporation under 
a contract with it, and Pickford having consented to 
that assignment notwithstanding his later attempt to 
withdraw his consent, that corporation alone is liable 
for the rent in suit and the judgment entered against 
Smith personally should be reversed. 

The Bill in Equity to Set Aside Foreclosure Sale and 
for Specific Performance of Agreement to 

Give Lease 

The Foreclosure Sale Should Be Set Aside 

We think that an examination of the testimonv bv 

» * 

Bennett and Seal, Trustees, and by Pickford, conclu¬ 
sively demonstrates that the sale of the furniture, fix¬ 
tures and equipment was conducted under such con¬ 
ditions as to violate principles of trusts recently an¬ 
nounced by this Court and necessitating a setting 
aside of the sale. 

It is demonstrated beyond dispute that neither of 

the Trustees exercised any independent judgment, 

but acted mereiV under the direction of Pickford. He 

* 

fixed the terms of the sale, both with respect to time, 
place and amount of cash deposit required. It re¬ 
quires very little imagination to believe that he was 
actuated by a desire to have the matter disposed of 
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prior to Smith’s return to the city and the conclusion 
is inescapable that everything was done to defeat the 
rights of Smith and nothing was done to even apprise 
Smith of the fact that an investment of over Seventy 

m/ 

Thousand Dollars in this venture was in jeopardy and, 
in act, was about to be completely wiped out. 

This Court has said, both in the case of Holman vs. 
Ryan, 61 App. D. C. 10 and in Church vs. Holmes , 60 
App. D. C. 27, that a Trustee named in a ideed of 
trust to secure a loan sustains a fiduciary relationship 
to the debtor as well as to the creditor and that it is 
the Trustee’s duty not only to conform to the |egal re¬ 
quirements, but to see that the sale is conducted fairly 
to the end that a reasonable amount may be (realized 
therefrom. | 

In Holman, vs. Ryan, supra, this Court quoted from 
its early decision in the case of Anderson vs. White , 2 
App. D. C. 408, 418, as follows: j 

“Where there has been misconduct on the part 
of the Trustees affecting the fairness of the sale, 
or where thev have violated the terms of the 
trust in any material particular, or where the sale 
has been upon such inadequate consideration as to 
shock the conscience and of itself suggest fraud 
or misconduct, equity will interpose and set aside 
the sale upon the application of the mortgagor 
and sometimes of the mortgagee.” 

The facts and circumstances surrounding the sale 
in the instant case come clearly within the principles 
stated above as calling for a setting aside of tlie sale. 

It was made after Smith had been lulled into a 
sense of security to the extent that he was encouraged 
1o go to the expense of a trip to Cuba to raise| funds 
to carry out his agreement with Pickford; it was ad¬ 
vertised upon short notice, to expire before Smith 
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could reasonably have been expected to have returned 
to protect his interests; it was made without notice to 
Smith either bv the Trustees or bv Pickford, indeed, 
no notice was even undertaken; the sale was conducted 
with a burdensome cash deposit required and the 
property was knocked down for Ten Thousand Dollars 
to Pickford when it had been appraised for Seventeen 
Thousand Dollars and at a time when Pickford had a 
contract to resell it for $32,500.00. 

We think that even the principles announced by 
this Court in the case of Ballard vs. Spruill , 62 W.L.R. 
1000 have application to the facts in this case. There 
the court held that the rule forbidding a creditor as 
Trustee from selling property under a deed of trust 
for payment of his debt applies equally where hus¬ 
band or wife of the creditor is named as Trustee in 
the deed of Trust. In the instant case we respect- 
fullv submit that in fact Pickford was selling the 
property to himself. He dictated the terms of the 
sale: he controlled the actions of the Trustees; he 
bought the property in. Disregarding legal forms, he 
sold the property for the debt due him and that sale, 
under the principles stated above, should be set aside. 

The Contract for a New Lease Should be Specifically 

Performed 

The Trial Court ruled against the Appellant on this 
point, basing its ruling upon its findings (1) that there 
had been no agreement by Pickford as recited in the 
letter of December 1, 1932 (R. 170-171); (2) that the 
agreement, if made, could not be enforced because 
not reduced toi writing and signed by the party sought 
to be charged therewith; and (3) that there was no 
proper tender of performance on the part of Smith. 
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Dealing with the first question, as to whether or not 
there was an agreement, we respectfully submit that 
all of the evidence in the case, except alone the testi¬ 
mony by Mr. Pickford, supports our contention that 
such an agreement was made. In finding that an 
agreement was not made, the Court must acjcept the 
testimony of Mr. Pickford and disregard tlie testi- 
mony of practically every other witness and ^lso dis¬ 
regard the actions of other parties to the contract. 

It is unreasonable to believe that Smith wohld have 

gone to the expense of going to Cuba to raise money 

to carrv out the contract if he did not havd such a 
* 

contract. Lucas testified that Pickford so agreed. 
Pickford\s testimony with respect to the contract is in 
conflict with the testimonv of other witnesses but no 
more so than his testimony with respect to other 
matters in dispute. For example, he testified that he 
did not ask Bennett to fix the sale on the 16th of De¬ 
cember. Bennett testified that he did so ajdv him. 
He testified that he had nothing to do with th|e terms 
of the advertisement. Bennett testified that he dic¬ 
tated the terms of the advertisement. The Court, in 
accepting Pickford’s testimony, is necessarily disre¬ 
garding the testimony of other witnesses, both for the 
Appellant and for the Appellees, and we respectfully 
submit that on the evidence as a wdiole it should be 
held that Pickford did agree, first, to the ten ex¬ 
tension from December 7th and, second, to the terms 
of the letter of December 1, 1932. j 

With respect to whether or not the contract is en¬ 
forceable since it was not signed by Pickford,| we do 
not contend that this was a lease, but we contend that 
it was an agreement to give a lease, accompanied bv a 
nart performance and under well settled principles, 
outside of the Statute of Frauds. 
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It is generally held that an oral agreement to exe¬ 
cute a written lease may be specifically enforced when 
it has been partly performed. 

As was said in Potter vs. Jacobs , 111 Mass. 32, the 
refusal to complete the oral agreement 4 ‘Is in the na¬ 
ture of a fraud, and the defendant is estopped to set 
up the Statute of Frauds in defense”. 

In Paine vs. Wilcox, 16 Wise. 202, the Court said 
that “Verbal agreements for the sale of lands are en¬ 
forced in equity when there lias been such a part per¬ 
formance tjiat it would operate as a fraud upon either 
party to allow the other to repudiate”. 

We will not burden this brief with further authori¬ 
ties upon this proposition. “The authorities are too 
numerous and too overpowering for us to treat this as 
an open question". (Eaton vs. Whitaker, 18 Conn. 
222 .) 

The question in the present case is whether, assum¬ 
ing that an agreement such as proved here comes 
within the Statute of Frauds, it has been taken out of 
tlie Statute by reason of part performance upon the 
part of Smith. 

We subnpt that there is no limit upon what con¬ 
stitutes such performance. In some cases, there is an 
entry into possession under an oral agreement to give 
a lease; in others, there has been a payment of rent; 
in others there have been improvements to the prop¬ 
erty but in all cases the question involved has been 
whether or not it would constitute a fraud for the 
party making the agreement to plead the Statute of 
Frauds in an effort to avoid the agreement. 

In the instant case, Smith acted upon the agreement 
made bv Pickford. He went to Cuba; he raised the 
money required by the terms of the agreement; he 
notified Pickford that the monev had been raised and 
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was available—all of this within the time [required 
for performance of the agreement by Smith:; 

This is not a case where the parties are cojming to¬ 
gether for the first time in connection with a proposed 
lease. A lease was in existence between tli(j parties 
and rights were fixed thereby. The mere fact that 
possession had been surrendered to Pickford under 
the terms of the agreement of October 7th did not 
terminate the rights as fixed by the lease. On the 
contrary, the rights so fixed were specifically re¬ 
served, subject to exercise within the original sixty 
day period and subsequently extended for a [further 
ten day period. Therefore, independent of tjie prin¬ 
ciple of part performance, the provisions of tjlie Stat¬ 
ute of Frauds do not apply. 

It would be inequitable and fraudulent for Pickford 
to be relieved of carrying out his agreement when 
Smith had acted on it in good faith and was lleadv to 
carry it out within the time allowed for that purpose. 

As was said bv then counsel for Smith during the 

w I c? 

trial of the cause, “This is a case where all of the 
philosophy of equity is to be called into play’I’. 

The actions by Pickford throughout the negotiations 
reflect a studied and deliberate purpose to deprive 
Smith of the tremendous investment which he had in 
the property. Such actions should not receive the 
sanction of the courts. 

Dealing with the third point, that no tender had 
been made, the bill of complaint tendered Smith ready, 
able and willing fully to perform and carry out the 
terms of the contract “and hereby and herewith offers 
to pay into the Registry of the Court the sum of 
Fifty-Five Hundred Dollars payable to Pickford 
under the terms of the agreement aforesaid, upon his 
execution and delivery of said lease” (R. 13-14). The 
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Court found as a fact that on the final dav of the 
hearing, counsel for Smith tendered him willing to 


deposit Fifty-Five Hundred Dollars in the Registry of 
the Court as stated in the thirtieth paragraph of the 
original bill of complaint (R. 90). We submit that the 
Fifty-Five Hundred Dollars was all that was required 
under the terms of the agreement, performance of 
which is sought, and that a sufficient tender was made. 


CONCLUSION 

We respectfully submit that the judgment in the 
law case and the decree of dismissal in the equity 
case should ibe reversed; that the judgment against 
Smith should be set aside; the sale of the furniture, 
fixtures and equipment should be set aside and held 
null and void; and the agreement by Pickford to give 
a lease to a corporation to be organized by Smith 
should be specifically enforced. 

Respectfully submitted, 
i Edward F. Coll ad ay, 

Joseph C. McGarraghy, 
Attorneys for Appellants. 
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33mteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1935. 

No. 6476. 

| 

Hotel Lafayette, Inc., a Corporation, 

and 

Walter Fletcher Smith, Appellants , 

v. 

Thomas H. Pickford, et al., Appellees. 

No. 6477. 

Walter Fletcher Smith, Appellant , 

v. 

Thomas H. Pickford, Appellee. 

BRIEF FOR APPELLEE. 

STATEMENT OF THE CASE. 

As stated in appellants’ brief, these are two appeals 
which have been consolidated for argument and folr the 
filing of briefs. 
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Xo. 6477 is a suit brought by the appellee against the 
appellant for rent under a lease of the Hotel Lafay¬ 
ette in this city, for the months of July, August, and 
September, 1932, in which suit a jury was waived, the 
case was tried before the Court (R. - 6477, p. 23) and 
judgment was entered in favor of the appellee for 
$7,875.00, plus interest (R. 6477, p. 28). 

Xo. 6476 is a proceeding in equity brought in the 

names of Hotel Lafayette, Inc., and Walter Fletcher 

Smith to declare null and void a sale of the furniture 

and fixtures in the Hotel Lafavette made bv trustees 

% %• 

under a chattel deed of trust and for specific perform¬ 
ance of an alleged agreement between the appellant 
Smith and the appellee for a period of ten years. The 
bill was dismissed (R. 6476, p. 96). 

The cases were consolidated for trial in the court 
below and the bill of exceptions in the one and the 
statement of evidence in the other are in terms made 
parts of one another (R. 6477, p. 33, 6476, p. 105). 

Appellee owns the Hotel Lafayette. On April 30, 
1919, he leased the same to Hotel Lafayette, Inc., a 
Delaware corporation, and the lease was so extended 
as that it expires April 30, 1939, the rental during the 
time to which the litigation relates being at the rate 
of $2,625 per month. 

On October 24, 1929, the Delaware corporation sold 
its leases, furniture, fixtures and equipment to the ap¬ 
pellant Smith for $97,000 (R. 6476, pp. 126-9). Smith 
paid to his vendor $50,000 in cash and gave it ten de¬ 
ferred purchase money promissory notes for $4,700 
each, secured by a chattel deed of trust executed by 
Smith on the furniture, fixtures and equipment and 
also secured by a trust on the lease. 

Smith took possession of the hotel under his pur- 




chase from the Delaware corporation, and continued 
in possession until October 7, 1932, when he made sur¬ 
render to the appellee, post, p. 5. At that time no 
rent had been paid for the period beginning July 1, 
1932. 

In the meantime, on December 21, 1929, shortly after 
the taking by Smith of the aforesaid assignment from 
the Delaware corporation, he undertook to Organize 
a Maryland corporation in the name “Hotel Lafay¬ 
ette, Inc.”. The said supposed Maryland corporation 
never was organized and never became even a de facto 
corporation. Post, pp. 12-22. 

Appellants’ brief states at page 3 that on June 1, 
1932, Smith entered into an agreement with his co¬ 
appellant to sell, assign, and transfer to it tjie hotel 
business being conducted by him at the Hotel Lafay¬ 
ette, together with the lease and all of the fprniture, 
furnishings, and equipment, and it is true that the 
agreement on the subject (R. 6476, pp. 196-8) b^ars the 
date June 1, 1932. It purports to be between Walter 
Fletcher Smith and Hotel Lafayette, Inc., a Maryland 
corporation, with its offices at 16th and I Streets, 
Northwest, and is signed with the names j Walter 
Fletcher Smith and Hotel Lafayette, Inc., by Walter 
Fletcher Smith, President, though it is conceded that 
on June 1, 1932, or for many months thereafter it had 
no officers. President or otherwise, and no Office at 
16th and I Streets, Northwest, or elsewhere. 

At pages 3 and 4 of appellants’ brief, it is also stated 
that appellee consented to said assignment, delivered 
the same to Bennett, testified that the consent [was de¬ 
livered upon conditions which were not met ai^d were 
subsequently withdrawn, while Bennett testified that 
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no conditions were imposed at the time of delivery, 
and it is Smith’s position that the consent could not be 
withdrawn. Whether the consent was delivered con- 
ditionallv or uneonditionallv is not verv material, since 
appellee withdrew the consent, demanded the return 
of the document and received the same prior to the 
time, September 22, 1932 (R. 647G, p. 61), when the 
supposed Maryland corporation assumed to accept the 
transfer to it from Smith and the consent of the ap¬ 
pellee or to take action of any kind upon the latter. 
Bennett returned the consent to Pickford while the 
Howard negotiations were on (R. G476, pp. 191-2). This 
was about the time the hotel was put into the posses¬ 
sion of Bennett and Seal as trustees (R. 647G, p. 249), 
which date was September 13, 1932 (R. G47G, p. 37). 
Smith says the consent was returned to appellee before 
that date (R. 6476, p. 149). 

Rent not being paid to appellee for July, August and 
September, 1932, he filed suit against Smith for the 
same, and Smith defended on the ground that the rent 
was not due by him but by the supposed Maryland cor¬ 
poration, and he presents that defense here. 

Smith also contends that appellee’s dealings with the 
supposed corporation were such as to estop him from 
denying its corporate capacity, but it is not consid¬ 
ered necessary to detail in this statement the grounds 
of his contention in that regard or the answers there¬ 
to. They are considered post, pp. 12-22. 

When appellee filed the suit for rent he caused an 
attachment to be levied on the furniture, fixtures and 
equipment, and appellants’ brief at page 5 states that 
he arranged for the appointment of one Hodgkins as 
custodian representing the United States Marshal but 
the brief omits to state that Hodgkins was the auditor 


and bookkeeper for Smith, and was selected by mutual 
agreement of Smith and the appellee. Appellants have, 
however, abandoned all contentions in that regard. 

It is further stated at page 5 of the brief tliat while 
the attachment so levied was in effect, and on! October 

_ 7 i . 

7, 1932, appellee submitted to Smith a proposed agree¬ 
ment providing that the latter should turn tjhe hotel 
over to the former, that Smith would be paid $200 a 
month for assistance in helping to operate the hotel, 
that payments on the notes secured on the furniture 
would be extended, that 60 days would be taken in an 
attempt to sell the lease and furniture, and thdt Smith 
would have the right during that period to t^ke back 
possession of the hotel upon paying appellee the 
amounts due him. It omits to state that the proposed 
agreement also provided that appellee would furnish 
the money necessary to make repairs and advances 
for operating, that when sale should be made of the 

furniture Smith would receive all monev from the sale 

* 

of the furniture after deducting all moneys due ap¬ 


pellee on rent and furniture, and that appellee would 
pay the taxes due in September, 1932. The brief states 
the proposition as a proposed agreement from appellee 
to Smith and also omits the statement that Snjiith. en¬ 
dorsed at the foot thereof over his own signature the 
following: ‘I accept the above proposition and hereby 
transfer to vou all mv right, title and interest in the 
furniture and lease, and put you in possession of the 
hotel” (R. 6476, pp. 81-2). j 

At page 5 of appellants’ brief, it is also said that 
notwithstanding the duty imposed upon appellee as 


well as Smith under the terms of the agreement) of Oc¬ 
tober 7 to find a purchaser for the benefit of |Smith, 
appellee on November 12, 1932, made an agreement 
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with Ford to lease the hotel to him for ten vears, and 
to sell the furniture to him, the agreement to take ef¬ 
fect at the. expiration of the 60 days provided by the 
October 7 agreement, if Smith had not exercised his 

option thereunder. Of course, there was no duty im- 

•> 

posed upon appellee to find a purchaser for the bene¬ 
fit of Smitlp This is not claimed anywhere in the brief 
except by the inferential statement at page 5. Xo au¬ 
thority is cited to support the assertion, and we sub¬ 
mit none could be. The actual agreement between ap¬ 
pellee and Ford contained the following specific lan¬ 
guage : 

“This agreement is made subject to an option 
given by me to Walter Fletcher Smith to take over 
the hotel at any time up to December 7, 1932, by 
paying me all back rents due, as well as the amount 
due on the furniture.” (R. 6476, p. 167) 

Without repeating the statements at page 6 of ap¬ 
pellants ’ brief with respect to other supposed pros¬ 
pective purchasers during the 60-day period under the 
October 7 agreement, it is sufficient to invite atten¬ 
tion to the findings of fact in that regard, especially 
since the appellants took no exception thereto, much 
less did they offer any proposed findings of their own. 
(Finding Xo. 9, R. 6476, pp. 82-3.) Post , pp. 9-10. 

At page 6, appellants’ brief further states that 
Lucas testified that he took up with appellee the mat¬ 
ter of an extension of the 60-day period, that he wrote 
appellee on December 2, 1932, requesting an extension 
to December 17, assuring appellee that Smith would 
be prepared to carry out the terms of the agreement 
by that time; that during these negotiations appellee 
did not tell Lucas or Smith that he had already made 
a contract \tith Ford and when Lucas asked appellee 
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about the extension he said that while his attorney 
objected to his signing same it was all right ai|d O.K. 
to go ahead. So far as the matter of the extension is 
concerned, not only did appellee, called as a Witness 
for the appellant Smith, testify that he told! Smith 
about the proposed Ford transaction and that jhe was 
going to make it (R. 6476, p. 217) and as a witness on 
his own behalf asserted that he told Lucas ther^ could 
not be any extension (R. 6476, p. 260), but the lower 
Court’s Finding Xo. 13 states that “no such extension 
was agreed to or representation made by Pickford” 
(R. 6476, p. 87). 

Appellants’ brief further declares at pp. 6f7 that 
acting upon appellee’s supposed assurance of an ex¬ 
tension of time Smith left Washington on December 
7, 1932, for Cuba to raise the necessary money re¬ 
quired to be paid under the letter of December 1, 1932, 
$5,000 rent for January and February, 1933, ahd $500 
on the furniture account and the item of back reht, and 

that on the dav before Smith left for Cuba but un- 

•> 

known to him appellee gave Bennett and Seal, trustees 
under the chattel trust, instructions to sell, and that 
no notice of the proposed sale was given Smith either 
bv Piekford or bv the trustees, vet his own counsel ad- 
mitted that the sum due was between $10,000 and 
$15,000, $10,000 at least (R. 6476, p. 271), and the find¬ 
ings of fact show that appellee was advised by coun¬ 
sel to have the sale, that this advice and appellee’s in¬ 
tention pursuant thereto to cause advertisement and 
sale to be made were in the latter part of November 
and early in December, 1932, communicated to the 
attorneys for Smith and to Lucas (R. 6476, pp. 87-8), 
that the advertisement of sale came to the attention of 
Smith’s attorneys and no action was taken on Ijis be¬ 
half (R. 6476, p. 88) and that Smith and appelle^ were 
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not dealing directly with each other because of per¬ 
sonal differences (R. 6476, pp. 82-3). 

Appellants’ brief, at pp. 7-8, discusses the sale itself, 

but omits entirely to inform the Court of the fact that 

appellee contended and the trial Court held that the 

effect of the agreement of October 7 was the surrender 

by Smith to appellee of the lease and of the furniture, 

that the lease became terminated by merger and the 

notes secured upon the furniture became paid (R. 6476, 

conclusion of law Xo. 4, p. 91), and that the trial 

Court also found as a fact that the only reason 

% 

for a sale under the trust was that in September, 
1932, and j thereafter Smith’s other creditors were 
pressing him for payment and pressing their 
claims upon appellee as well, some of them 
had employed counsel who were following closely 
the proceedings between appellee and Smith, that 
during the 1 60-dav period provided by the contract of 
October 7 appellee considered that Smith had by his 
agreement surrendered his interests as lessee and his 
title to the chattels in the hotel in lieu of foreclosure 
and the enforcement against Smith of the debt repre¬ 
sented by the unpaid notes or any deficiency on fore¬ 
closure, and that the property was appellee’s subject 
only to Smith's 60-day option to buy it back, that ap¬ 
pellee was advised by counsel, however, that in view 
of the possible claims of Smith’s other creditors his 
record title to such lease and chattels should be per¬ 
fected by a foreclosure under the deeds of trust, that 
this advice and appellee’s intention pursuant thereto 
to make sale was in the latter part of November and 
early in December, 1932, communicated to Smith’s at¬ 
torneys and to his agent Lucas (R. 6476, pp. 87-8), and 
that two days before the sale a petition in involuntary 
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bankruptcy was actually filed against Smith (]Jfc. 6476, 

p. 88). | 

In view of the foregoing, it is probably unnecessary 
to review appellants’ discussion of the sale itself but 
it may not be amiss to add the trial Court’s finding in 
that regard, namely, that prior to the expiration of the 
60-day period appellee informed the trustee of his de- 
si re that the foreclosure sale be had and requested that 
the advertisement be published for as short a period 
and the sale be otherwise conducted with as little ex¬ 
pense as possible, that formal written order for fore¬ 
closure was given by appellee to the trustees imme¬ 
diately upon expiration of the 60-day period, that 
the trustees arranged for the sale to be conducted 
by the auctioneers and for the publication thereof 
in the newspapers, and that appellee had no fraudu¬ 
lent intention concerning the sale and committed no 
fraudulent acts in connection with it nor did thb trus¬ 
tees (R. 6476, ]). 88), and that appellee did not preach 
the agreement of October 7th. (R. 6476, p. 83.) | 

All of the findings of fact were fully supported by 
the evidence. 

ARGUMENT. 

While many questions are raised by the appellants in 
their assignments of error, but three propositions are 
discussed in their brief and we shall limit ourselves 
thereto, first, however, inviting the attention of the 
Court to its firmly established rule not to disturb the 
findings of the lower court, even when not reduced to 
formal findings as they were here, in the absence of a 
showing of lack of evidence to support the same, which 
showing has not been made in the instant case, lMan¬ 
ning v. American Security & Trust Co 50 App. D. C. 
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194; Howard v. Holmes, 50 App. D. C. 93) and also to 
the fact that the appellants not only made no objection 
and reserved no exception to the findings of fact or 
conclusions of law of the lower court, nor suggested 
a modification of the same, much less did they tender 
findings and conclusions on their own behalf. The 
omission to reserve exceptions is, of course, fatal to 
their case here, and although there is some conflict ac¬ 
cording to the sounder authorities their failure to re¬ 
quest changes by the lower court or to tender findings 
and conclusions of their own lead to the same unfor¬ 
tunate result for them. 

Connolly v. Lang, 68 Fed. 2d, 199-201. 

United States v. McIntosh, 3 Fed. Suppl. 715- 
716. 

THE JUDGMENT FOR RENT. 

The only question in the law case is, whether the 
judgment for rent should have been rendered against 
Smith, as it was, or against the alleged Maryland cor¬ 
poration, which never transacted any business, never 
had any assets, and never was completely organized. 
Smith made the obligation upon which the rent accrued. 

We respectfully submit that the judgment against 
Smith was correct, and for the following reasons: 

(a) The assignment, if it became effective, did not 
operate to release Smith from his obligation to pay the 
rent. 

(b) The consent to the assignment never became ef¬ 
fective. 

(o) The assignment itself never became effective. 
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(a) The Assignment, if it Became Effective, Did Not 
Operate to Release Smith from His Obligation to 
Pay the Rent. 

It is singular that with such voluminous records as 
we have here there is not a word showing the (terms of 
the supposed assignment from Smith to the alleged 
(Maryland corporation. There is an agreement between 
them (K. 6476, pp. 196-8), and there is also appellee’s 
supposed consent to assignment of the lease, (R. 6477, 
pp. 7-8). These documents are all we have oiijthe sub¬ 
ject. Neither of them indicates, even most remotely, 
an intention, much less an express agreement, either to 
release Smith of his obligation to pay rent or t\> substi¬ 
tute the alleged corporation in his place anil stead. 
Ordinarily, an assignment of a lease does not release 
the lessee of his obligations to pay rent. 

“The assignment of a lease does not ajinul the 
lessee’s obligation on his express covenant to pay 
rent, even though the lessor had assented| to such 
assignment, and collected rent from the assignee, 
unless the lessor had accepted the surrender of 
the lease and released the original lessee,j upon a 
sufficient consideration. (36 C. J. Tit. Ljandlord 
and Tenant, Sec. 1227, pp. 371-2) ” 

Scott v. hunt's Administrator, 7 Pet. 596. 

Pickier v. Mershon (Iowa), 236 X. W. 382. 

Match's Adrnr. v. Fortner, 237 Ky. 25. 

Rosenberger v. Hear snip, 42 Ohio App. 536. 

Jones Co. v. Winchester Repeating Arms Co., 55 
Fed. (2) 944. j 

Abrahamson v. Brett (Oreg.), 21 Pac. (2) 229. 

i 

i 

Giving, therefore, full effect to both the supposed 
assignment and the supposed consent of appelle^ there¬ 
to, Smith remained bound for the payment of tl^e rent, 
and the judgment against him was properly entered. 
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(b) The Consent to the Assignment Never Became 

Effective. 

Appellee signed the consent. He delivered it to 
Bennett. Subsequently, lie demanded its return, and 
Bennett returned it to him prior to September 13, 1932. 
Supra, p. 4. Nine days later, at a supposed meeting 
of directors of the alleged corporation, held on Sep¬ 
tember 22, 1932, the pseudo board of directors assumed 
to accept the lease on behalf of the alleged corporation 
after Smith had stated, contrary to the fact, that the 
consent to the transfer of the lease was then in Ben¬ 
nett's possession, the fact being, as already pointed 
out, that at least nine days prior thereto Bennett had 
returned the supposed consent to appellee. 

Of course, citation of authorities is unnecessary for 

1 

the proposition that, even conceding the consent to 
have been lawfully secured and to have run in favor 
of an existing corporation, appellee, as the signer of 
the consent, had the undoubted right to withdraw his 
consent at any time prior to action upon it and accep¬ 
tance of it by!the assignee, the supposed corporation. 
He exercised that right at least nine days prior to 
September 22, 1932, and accordingly when it was at¬ 
tempted to accept the lease and the consent thereto on 
that day, the consent itself was no longer in existence, 
and it is admitted that without such consent the assign¬ 
ment of the lease was ineffective. 


(c) The Assignment Itself Never Became Effective. 

If, the consent to the assignment never became ef¬ 
fective, it necessarily follows that the same is true of 
the assignment itself. 

Entirely aside from this consideration, however, 


13 


there can be no contract, whether a lease, art assign¬ 
ment, or otherwise, between two or more parties, one 
of whom does not exist either because such party as 
a natural person was never born or had already died 
or because such party, if a corporate entity, never came 
into existence, or had ceased to exist. 

I 

We are not unmindful of the doctrine of ije facto 
corporation , but there cannot be a de facto corpora¬ 
tion prior to the date that it was organized and trans¬ 
acted business. 

On December 21, 1929, Walter Fletcher Smith, Wil¬ 
liam G. Woodford, and Thomas L. Lloyd, signed and 
acknowledged a form of certificate of incorporation 
in the name Hotel Lafayette, Inc., which was received 
and approved by the state tax commission of Maryland 
on December 27, 1929, at 11:55 a.m. (R. 6476, pp. 134- 
40). This fact, taken in conjunction with the provisions 
of Section 7 of Article 23 of the Maryland Code, that 
when the certificate has been delivered to the st|ate tax 
commission with the fees provided for and the; bonus 
tax “and not before” the incorporators “become and 
be a body corporate by the name therein stated,” is 
the sole ground for appellants’ contention of cprp° ra " 
tion de jure. But in making this contention the| appel¬ 
lants overlook the fact that all three of the! incor¬ 
porators gave their addresses as Washington,] D. C. 
(R. 6476, p. 134), and it is of course elementary law 
that. 

“Since the creation of a corporation is ap exer¬ 
cise of sovereign power and the laws of i state 
cannot operate beyond its jurisdiction a state can¬ 
not create a corporation beyond its territorial lim¬ 
its.” ‘ | 

14 C. J. Tit. Corporations, Sec. 57, p. 95. j 

Meyer v. Manhattan Bank, 20 Ohio St. ^83. 
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Xot only did Smith, Woodford and Lloyd, the incor¬ 
porators, all describe themselves as being of Washing¬ 
ton, D. C. (R. 6476, p. 134) but the acknowledgment of 
the certificate was made in the District of Columbia 
(R. 6476, p. 140), and for aught that appears in this 
record no one of them was ever in the State of Mary¬ 
land, and the record demonstrates that they never held 
any meeting in that state or elsewhere. (R. 6476, p. 
235). We submit that whatever power the State of 

Marvland mav have to declare that the deliverv of a 
* * %• 


certificate of incorporation to the state tax commission 
shall constitute the subscribers thereto a body corpo¬ 
rate so far as persons residing or even present at the 
time in the State mav be concerned, it is entirely with- 
out power to so declare with respect to those who are 
in another jurisdiction and who have not brought them¬ 


selves within the jurisdiction of the State of Mary¬ 


land. 


Be that as it may, there must be user of corporate 
franchises and powers in order to constitute either a 
de jure or a do facto corporation. 


14 C. J.i Tit. Corporations, Sec. 170, pp. 165-6. 
Ibid Sec. 172 to 174, pp. 167-71. 


But appellants place their main reliance upon the 
claim that Hotel Lafayette, Inc. was a dc facto rather 
than a de jure , corporation, and the Supreme Court of 
the United States has specifically declared user to be 
necessary in such a case, saving: 

“It appears that the requisites to constitute a 
corporation de facto are three; (1) a charter or 
general law under which such a corporation as it 
purports to be might lawfully be organized; (2) an 



15 


attempt to organize thereunder; and (3) j actual 
user of the corporate franchise.” 

Tulare Irrigation District v. Shepard, 185 U. S. 

1,13. 

14 C. J. Tit. Corporations, Sec. 223, p. 214. 

With respect to the first of the three requisites thus 
laid down by the Supreme Court, there is here ja gen¬ 
eral law under which such a corporation as it purports 
to be might lawfully be organized, but we submit that 
there was no charter since the supposed incorporators 
were all residents of the District of Columbia, and they 
never met in the State of Maryland to accept the} char¬ 
ter, nor indeed did they ever hold a meeting anywhere. 
Smith finally admits this (R. 6476, p. 235). 

With respect to the second requisite, an attempt to 
organize under the charter or general law, we submit 
that there was no such attempt here in any proper 

sense of the term. The certificate was dated the- 

day of December, 1929, was acknowledged December 
21, 1929, and was received and approved by the Mary¬ 
land State Tax Commission on December 27, 1929. (R. 
6476, p. 140). Nothing was ever done under, wi th or 
by the corporation, between December 27, 1929, and 
September 9,1932 (R. 6476, p. 235, p. 57). 

While the certificate of incorporation names Smith, 
Woodford and Lloyd as incorporators, and sjmith, 
Woodford and Loveless as its three directors 
“ shall act as such until the first annual meetin 
until their successors are duly chosen and qualified” 
(R. 6476, pp. 134, 138) no meeting of either the incor¬ 
porators or these directors was ever held, and ipdeed 
no lawful meeting of stockholders, (R. 6476, p. 

See the minutes of the supposed corporation. (R. 
pp. 57-62) 


<r 


who 
or 


235). 

6476, 
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The supposed corporate meeting's which were held 
are five in number, all between September 9 and Sep¬ 
tember 22, 1932. The first of these meetings, on Sep¬ 
tember 9, 1932, was held at the Hotel Lafayette, Wash¬ 
ington, I). C., “for the purpose of forming a corpora¬ 
tion to be known as ‘Hotel Lafayette, IncorporatedV’ 
Smith and Bennett were present. Smith called the 
meeting to order as chairman, announced that a char¬ 
ter for the Hotel Lafayette corporation had been se¬ 
cured under the laws of Maryland. Smith, Bennett 
and Seal were elected directors. Smith submitted a 
Constitution and by-laws which were adopted. (R. 
G476, ]>. 57) : It will be noted that the meeting was held 
in Washington, I). 0. and for the purpose of forming 
the corporation. The purpose stated, of course, could 
only be accomplished by the incorporators. Only one 
of them, Smith, was present. Woodford and Lloyd, the 
other two incorporators, were absent. Bennett, who 
with Smith constituted the entire attendance, was not 
an incorporator, director, stockholder or so far as the 
record shows in any way connected with the corpora¬ 
tion. This meeting was certainly ineffective for anv 
purpose. 

The second meeting was held on the same dav, and 
was supposed to be at a meeting of the directors, at¬ 
tended bv Smith and Bennett, and undertook to elect 
Smith as President, Seal as Vice-President and Ben¬ 
nett as Secretary, and to issue 998 shares of stock to 
Smith, one share to Bennett and one share to Seal, 

without anv statement whatever of anv consideration 
» * 

paid or delivered or to be paid or delivered by any 
of them. (R. 6476, pp. 57-8) This was perhaps un¬ 
dertaken in the light of the charter provision that the 
Board of Directors might authorize the issuance of 



stock without par value (and all of this stock was with¬ 
out par value) for such considerations as it might deem 
advisable (R. 6476, p. 139), but this clause was inserted 
in the charter pursuant to the authority of Section 45 
of Article 23 of the Marvland Code, which rea 

w 7 

lows: 


(jls as fob 


“If empowered so to do by the charter, the 
board of directors of any corporation of this State 
may authorize the issuance from time to time of 
shares of its stock without par value of any class 
and securities convertible into shares of its stock 
without par value of any class for such considera¬ 
tion as said board of directors mav seem advisable, 
subject to such limitations and restriction^, if any, 
as mav be set forth in the charter or in thejbv-laws 
of the corporation. The board of directors shall, 
by resolution, state its opinion of the actual value 

of anv consideration other than monev for which 
• • 

it authorizes shares of stock without par value or 
securities convertible into shares of stock without 
par value to bo issued, unless such value shall have 
been fixed bv the charter.” 


It will be observed that the Board of Directors did 

not, as required by that Section of the Maryland law, 

by resolution or otherwise, state its opinion] of the 

actual value of anv consideration for which it author- 

•> 

ized shares of stock to be issued, and indeed did not 
even fix any consideration to be paid or delivered 
therefor. This meeting* accordingly was wholly inef¬ 
fective not only because the Board of Directors as we 
have seen was never legally constituted but ajlso be¬ 
cause there was no authority to issue stock as at¬ 
tempted at the said supposed meeting. 

The third meeting was held on September 1932, 
in the Lafayette Hotel, Washington, D. C., and| was a 
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Miller v. Ewer , 27 Me. 509, is the leading American 
ease upon the propositions that actions by a Board of 
Directors, some of whose members have not been le¬ 
gally elected, is void. 

With respect to all of the supposed directors’ meet¬ 
ings it should be observed that Section 10, of Article 
23, of the Maryland Code expressly provides that in 
no case shall less than two directors constitute a quo¬ 
rum for the transaction of business, and the onlv law- 
fullv constituted director at anv meeting was Smith, 
conceding for the sake of argument that there was any- 
thing lawful about the entire corjwate enterprise. 

With respect to the third of the requirements laid 
down by the Supreme Court in Tulare Irrigation Dis¬ 
trict v. Shepherd, 185 IT. S., 1, 13 “actual user of tire 
corporate franchise”, the certificate of incorporation, 
as we have seen, was received and approved by the 
Marvland authorities on December 27, 1929. Nothing 
further was done until September 9, 1932, and between 
that date and Sept ember 22, 1932, the meetings or sup¬ 
posed meetings already considered were held. Prior 
thereto, on August 9, 1932, appellee had signed a con¬ 
sent to the assignment of the lease from Smith to the 
“Maryland corporation known as the Hotel Lafayette, 
Inc.” (R. 6477, p. 7), and thereafter countermanded 
and withdrew the consent and received a return of the 
document itself. On September 26, 1932, appellee 
filed a landlord and tenant proceeding in the Munici¬ 
pal Court of the District of Columbia against Smith 
and “Hotel Lafayette, Inc. a corporation organized 
under the laws of the State of Maryland”, to recover 
possession of the Hotel Lafayette for default in pay¬ 
ment of rent (R. 6476, pp. 16-17). On October 11,1932, 
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Smith and Hotel Lafayette, Inc., a corporation, [filed an 
answer in the Municipal Court suit setting up that on 
October 7, 1932, Smith had accepted a proposed con¬ 
tract made to him by appellee and had entered into a 
contract of that date with respect to the premises in 
accordance with which he, Smith, on that da\i deliv¬ 
ered into the possession of the appellee the premises 
sought to be repossessed in the landlord and 'tenant 
proceeding (R. 6476, pp. 38-9)—certainly an unequiv¬ 
ocal recognition by both Smith and his supposed cor¬ 
poration that Smith alone was interested in tlje sub¬ 
ject-matter of this suit. Sometime in September, 1932, 
a proposed agreement was drafted between appellant 
as party of the first part, Smith as party of the pecond 
part, and ‘ 4 Hotel Lafayette, Inc. a corporation prgan- 
ized under the laws of the State of Maryland aijd car¬ 
rying on business in the District of Columbia”, as 
party of the third part (R. 6476, pp. 250-5), but which 
agreement was never executed as it was predicated 
upon some arrangement between Smith and Howard 
who said that on investigation he found Smith had be¬ 
come so involved he thought it was futile to follow up 
negotiations (R. 6476, p. 255). j 

Certainly, the foregoing facts do not constitute a 
user of corporate franchises, and accordingly Hotel 
Lafayette, Inc. never was a corporation either de jure 
or de facto. Indeed, Smith himself questioned the val¬ 
idity of the supposed corporate organization here (R. 
6476, p. 149). 

Furthermore, on this record, it is evident that [what¬ 
ever the status of the supposed corporation Smitji was 
the only person interested in it. 998 shares of stock 
were issued to him without consideration and one ishare 


each to two dummv directors. Oertainlv, such a cor- 
po rat ion is a fraud upon the law, is void from its in¬ 
ception, acts done in organizing it are insufficient to 
create even a de facto corporation and anybody may 
collaterally attack it at any time. 14 Corpus Juris, 
Title Corporations, Section 117, p. 122. 

The Trial Court’s Finding No. 5 covers the status of 
the said supposed corporation. (R. 6476, pp. 79-SO.) 

SHOULD THE FORECLOSURE SALE BE SET 

ASIDE. 

What would it boot the appellants if that action 
should be taken? 

The agreement of October 7, 1932, consisted of a 
proposal by appellee and an acceptance thereof by 
Smith. The .proposal, among other things, was that if 
Smith would turn over to the appellee the Hotel La¬ 
fayette and Its furnishings, appellee would turn the 
hotel back to him should he, during a period of 60 
days, pay all!the money due to appellee on the rent and 
furniture. Smith endorsed on this proposal his accep¬ 
tance of it “and hereby transfer to you all my right, 
title and interest in the furniture and lease, and put 
you in possession of the hotel.” (R. 6476, pp. Sl-2) 
Most assuredly, this vested full title in appellee, sub¬ 
ject only to a defeasance in Smith’s favor should 
Smith within the 60-day period make the payments 
provided for. He never did so. The only occasion for a 
foreclosure sale, therefore, was because of the threat¬ 
ening attitude of Smith's other creditors. Its purpose 
was not to create title but to remove the possibility 
of the same being clouded. This is fullv set forth in 
the trial court’s findings of fact numbered 14 and 15. 
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(R. 6476, pp. 87-8), including the finding that appellee 

had no fraudulent intent concerning the sale 'and com- 
. ° 
mitted no fraudulent acts in connection witji it, nor 

did the trustees. Setting aside the foreclosure sale, 
therefore, would not benefit appellants. 

But were the situation in that regard otherwise, 
there is no ground upon which to set the s^le aside. 
In the absence of fraud, a court of equity wijl not in¬ 
terfere with the discretion reposed in trustees by the 
terms of the trust instrument. 

Olcott v. Bynum, 17 Wall. 44, 62, 63. j 
MarJdey v. Langley, 92 U. S. 142, 154. j 
Anderson v. White, 2 App. D. C. 408. 

White v. Spransy, 19 App. D. C. 450. 

Nothing appears in the record to justify appellants’ 
assumption that the trustees did not exercise an inde¬ 
pendent judgment, that they acted under the direction 
of appellee, that he fixed the terms of sale either with 
respect to time, place or amount of cash deposit, that 
he was actuated by a desire to have the matjter dis¬ 
posed of prior to Smith’s return or that he sought to 
defeat the rights of Smith. The arrangement actually 
made with Ford completely refutes all of appellants’ 
pretensions. While the lease with Smith provided for 
a rental of $2,625.00 per month the one made to Ford 
only yields $2,500 per month, with free rent tj) Janu¬ 
ary 1, 1933, a six months’ note being taken in payment 
of the rent for the month of January (R. 6476, pp. 
83-4). j 

Nothing appears, either directly or even jnferen- 
tially, indicating non-performance by the trustees of 
their fiduciary relationship. Certainly, no misconduct 


i 
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by them appears. There was no lulling of Smith into 
anv sense of security. The advertisement of sale was 
for nine days,—not “upon short notice’’ as the brief 
states at page 15, and Seal, one of the trustees, testi¬ 
fied without contradiction that it was a reasonable 
length of time. (R. 6476, p. 221.) 

Whether made with notice to Smith or not, the in¬ 
tention to sell was communicated to his attorneys in the 
latter part of November and early in December, 1932, 
and the advertisement itself came to the attention of 
Smith’s attorneys, but no action was taken on his be¬ 
half. (R. G476, pp. S7-8.) The cash deposit of $5,000 
was not a burdensome one, and Seal testified likewise 
without contradiction that under all chattel deeds of 
trust that heihad had anything to do with the terms 
were all cash on day of sale. (R. G476, p. 219.) 

Furthermore, Smith allowed the last dav of the con- 
tract, December 0, to pass without any effort to comply 
therewith. Even conceding for the sake of argument 
his contention that a ten day extension was given, he 
likewise allowed that extension period to expire with¬ 
out action or even tender of anv kind, and indeed he 
has never made anv tender of anv monev in anv amount 

» k » V 

whatever. (R. (547(5, p. 89.) According to his own tes¬ 
timony, Smith came to Washington upon his return 
from Cuba on the night of December 16, and left for 
New York that night, was in Washington one hour be¬ 
tween trains i(R. (>476, p. 145). He was informed, he 
says, between December 16 and 19, thinks on the 17th, 

that the furniture had been sold and was so definitely 

* 

told on the 19th or 20th. Though he said on the witness 
stand that when he so returned he was readv to com- 
plete the deal and at the time of testifying was ready 
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and willing to do so, (R. 6476, pp. 145-6) yet he never 
stated how much money he got in Cuba or how much he 
had available to pay to the appellee and no actual ten¬ 
der in any amount was made then or has ever been 
made by him (R. 6476, p. 89). j 

There is nothing in the record to support thb gratui¬ 
tous statement of the appellants that appellee dic¬ 
tated the terms of sale or controlled the actions of the 
trustees. 

SHOULD SPECIFIC PERFORMANCE HAV^S BEEN 

GRANTED. I 

The trial court refused such relief, finding al a mat¬ 
ter of fact that no such agreement as relied uj)on was 
ever made (Findings of Fact Xos. 11 and 12, |R. 6476, 
pp. 85-7), and holding as a matter of law, in addition 
to the finding of fact mentioned, that the alleged con¬ 
tract was one for interest in land, not by its terms to 
be performed in one year, for the sale of goods of 
more than $50.00 in value, and not in writing signed by 
the party sought to be charged, in addition to jvhich it 
is not sufficiently definite in terms to be enforced, lacks 
mutuality and there was no proper tender of pjerform- 
ance on the part of Smith (Conclusion of La\t No. 1, 
R. 6476, p. 91). Any one of these grounds is sufficient 
to defeat the appellants’ claim. 

Appellants asserted, page 17, that all the evidence 
except the testimony of the appellee supports the con¬ 
tention that such an agreement was made. This, of 
course, goes back of the findings of fact without having 
challenged them in the record or opened the way for a 
challenge here. However, “all of the testimony,” con- 
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sists of that of Lucas for the appellants and the appel¬ 
lee on his own behalf. Lucas stated that he prepared 
an offer in writing and submitted it to appellee which 
is the December 1 letter, appellee told witness to come 
back in a little while and he would talk with him fur¬ 
ther about it, went back in about an hour, appellee 
made a few corrections in it with his pen in witness’ 
presence, witness took it back to the bookkeeper’s office 
and rewrote it, embodying appellees' suggestions, took 
it back to appellee, who said he wanted to present it to 
his attorney for approval (R. 6476, p. 175), but neither 
Lucas nor anyone else states that appellee at any time 
agreed to the said December 1 letter or that Smith 
ever signed it. The letter itself, with appellee’s 
changes, is embodied in finding of fact Xo. 11 (R. 6476, 
pp. 85-6), from which it will be seen that the differ¬ 
ences between the parties were quite substantial, in¬ 
cluding the question whether rent was to begin Janu¬ 
ary 1, 1933, or October 1, 1932, whether the total down 
payment was to be $5,500 or $5,750, whether Smith was 
to pay all orl only half of the taxes, whether the ar¬ 
rearage on furniture and fixtures was $24,000 or $24,- 
453.00, whether the payments on the arrearage were to 
bear interest or not, whether the $4,100 expenditure 
made by the appellee during the time of operating the 
hotel after October 7, 1932, was to be repaid to him in 
cash or in monthly instalments of $100.00 beginning 
February, 1933. These differences were never recon¬ 
ciled or adjusted in any way. The said finding of fact 
states ‘‘Xo agreement by Smith to said proposed letter 
as so changed by plaintiff was ever made or commu¬ 
nicated to Pickford” (R. 6476, p. 86). There is noth¬ 
ing in the entire record to the contrary of this state¬ 
ment of the trial court. Appellants have pointed to 
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nothing, for the simple reason that there is nothing to 
which they can point. Their statement therefore, at 

i 

page 17, that all of the evidence except that alone of 

appellee supports their contention that such anlagree- 

ment was made is entirely without foundation. 

%> 

At the same page, it is argued that it would have 
been unreasonable to believe that Smith would have 
gone to the expense of making a trip to Cuba tp raise 
monev to carry out the contract if he did not have such 
a contract. Why would it have been unreasonable? 
He knew that there was to be an auction sale an^l that 
he could redeem until then (R. 6476, p. 269). Put if 
he did act rashly, that is no reason upon which to make 
a finding in his favor, and in doing so he was no more 
rash than in returning to Washington on the night of 
December 16, at the expiration of the 10-day extension 
which he now claims to have had, staying in Washing¬ 
ton for an hour and passing on to New York without 
making any effort to ascertain what was the situation, 
or even communicating with appellee or anyone else 
on his behalf for davs thereafter. His alleged sickness 
did not prevent him seeing his attorneys and could 
not have interfered with sending a representative with 
the money to make a tender, if he had it. 

With resjiect to the second ground upon which the 
Court refused specific performance, that the aljleged 
contract is one for an interest in land, is not by its 
terms to be performed in one year, and is for the sale 
of goods of more than $50.00 in value without a jwrit- 
ing signed by the party sought to be charged, our Code 
provisions are as follows: 

Section 1117 provides, among other things, thit no 
action shall be brought whereby to charge any person 
upon any contract or sale of lands, or any interest in 
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or concerning them or upon any agreement that is not 
to be performed within the space of one year from the 
making thereof, unless the agreement or some memo¬ 
randum or note thereof is made in writing and signed 
by the party to be charged or some other person there¬ 
unto bv him lawfully authorized. 

* * 

Section 1119 provides that no contract for the sale 
of any goods, wares, or merchandise for the price of 
$50.00 or upward shall be allowed to be good except 
the buyer shall accept part of the goods so sold and 
actually receive the same or give something in earnest 
to bind the bargain or part payment, or some note or 
memorandum in writing of the bargain be made and 
signed by the parties to be charged or their agent 
thereunto lawfully authorized. 

The alleged contract under consideration is claimed 

to have been one for a ten year lease in the name of a 

* 


corporation, with a renewal clause for ten additional 
years, and for the sale back of furniture, furnishings, 
etc., appraised at some $17,000. It was not signed by 
anyone. It comes clearly within the provisions of the 
Statute of Frauds above mentioned. 


An agreement to lease land, even though not within 
the provisions of the statute as creating an interest in 
land is nevertheless a contract for the sale of an inter¬ 


est in land—and Section 1117 deals with u anv contract 

* 

or sale of land * * * or anv interest in or concerning 
them,’’—arid is within the provisions of the statute. 
(25 R. C. L. 565, Sec. 162) 

An oral executory agreement to give or enter into a 
lease, as distinguished from an oral demise to com¬ 
mence at a ifurther day, is within the statute, unless 
the statute excepts contract for leases for less than a 
specified period. 27 C. J. 211-212. 
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The trial court also refused specific performance on 
the ground that the alleged contract was not sufficiently 
definite in terms and lacked mutuality. It whs not 
signed by anyone. It was not binding on Smith, and 
accordingly it lacked mutuality. No agreement by 
Smith to the changes proposed by appellee was ever 
made or communicated to the latter. It was to ^ake a 
10 year lease in the name of a corporation, with noth¬ 
ing stated as to the character, nature, capital, assets, 
liabilities, officers, directors, or indeed any information 
whatever concerning the proposed corporation, fujrther 
than that the lease was to be taken “in the nann} of a 
corporation”. Smith was to have an option to cancel 
all of the payments provided for therein by a cash pay¬ 
ment satisfactory to appellee, and Smith’s creators 
were to be communicated with to ascertain how far 
they would carrv along. 

Certainly, such an agreement, even if signed and 
sealed by both parties, is not so definite as to be bind¬ 
ing and complete in an action at law, much less is jit so 
specific and definite as required to constitute the basis 
of a decree of specific performance. j 

In 6 Pomeroy’s Equity Jurisprudence (2 Pomefoy’s 
Equitable Remedies), Section 764, the author says: 

“Contract must be complete, certain and def¬ 
inite: A contract that is incomplete, uncertaiif, or 
indefinite in its material terms will not be specif¬ 
ically enforced in equity. Following the general 
principles of equity, there is required a greater 
degree of certainty and definiteness for specific 
performance than to obtain damages at law. jFor 
specific performance is required that degre^ of 
certainty and definiteness which leaves in the mind 
of the chancellor or court no reasonable doubj as 
to what the parties intended, and no reasonable 
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doubt of the specific thing equity is to compel done. 
The element of completeness denotes that the con¬ 
tract embraces all the material terms; that of cer¬ 
tainty denotes that each one of these terms is ex¬ 
pressed in a sufficiently exact and definite manner. 
An incomplete contract, therefore, is one from 
which one or more material terms have been en- 
tirelv omitted. An uncertain contract is one which 
mav indeed embrace all the material terms, but 
one or more of them is expressed in so inexact, in¬ 
definite, or obscure language, that the intent of the 
parties cannot be sufficiently ascertained to enable 
the court to carry it into effect.” 

In Manning v. American Security and Trust Com¬ 
pany, 50 App. D. C., 194, 196, this Court said: 

“The proof of the terms of an oral contract to 
admit of enforcement by specific performance 
must be clear, definite and conclusive and show 
that the consideration has been paid or tendered 
or that there has been such part performance that 
the rescission of the contract would be a fraud 
upon the other party which could not be compen¬ 
sated in damages.” 


This Court in the Manning case cited to the same 
effect Purcell v. Miner, 4 Wall. 513 and IT illiams v. 
Morris, 95 U. S. 444, quoting from the latter as follows: 


“Specific performance in such a case will not 
be decreed unless the terms of the contract are 
clearly proved or admitted and a sufficient part 
performance is made out to show that fraud and 
injury would be done if the contract was held to 
be inoperative; and all the authorities agree that 
the acts of part performance must be such as are 
referable to the contract as alleged and consistent 
with it.” 
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Appellants seem to rely in this connection jipon al¬ 
leged part performance by Smith of the allege^ agree¬ 
ment. To bring into play the doctrine of part perform¬ 
ance, proof of the existence of the oral agreement must 
be fully made, while here the proof is indubitajble that 
no such agreement ever was made. Entirely aside 
from this, however, part performance means what 
those two words express, a performance in part of the 
contract, and as this Court said in the Manning case, 
quoting from the Supreme Court: 

“All the authorities agree that the acts of part 
performance must be such as are referable to the 
contract alleged and consistent with it.” 

There is no act of part performance here. What 
Smith claims to have done on his trip to Cuba \K r as not 
in performance of this alleged contract, and all we 
have in this record is his claim in that regard. lie says 
that he transmitted some money to New York. He at 
no time proved this to the extent of a penny. 

Coupling this point with the trial Court’s final 
ground of rejection, that of tender, not only is it true 
as stated in the trial Court’s finding No. 19 that “no 
actual tender in any manner has been made by j Smith 
to Pickford” (R. 6476, p. 89), but Smith did ndt even 
so much as show what money if any he had gottep from 
Cuba or elsewhere. No money was exhibited. No 
check or draft was displayed. No bank book even was 
produced. The record is singularly silent on this point. 
For the Court’s efforts to cause a tender to be made 
even as late as the hearing see Finding No. 191 (R. 

6476, pp. 89-90) j 

This Court in the quotation from the Manning) case, 


supra , p. 30, has declared that one essential basis of 
part performance is “that the consideration has been 
paid or tendered”. 

It is submitted that both the judgment and the de¬ 
cree should be affirmed. 


Bates Warren, 

William C. Sullivan, 

Attorneys for Appellee. 



